IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:| HYDERABAD BENCH:
AT HYDERABAD

ORIGINAL APPLICATION NO.6 of 1592

- |
DATE OF JUDGMENT:; 2nd March 1993
I

BETWEEN: ' o

Mr. Mohd. Afzal Ali .  Applicant

AND

1, Union of India represented by
the Secretary,
Ministry of Commuhications,
New Delhi-1,

2, The Director General,
Department of Posts, Dok koo, Sq“’-‘-*“%d

New Delhi-1.

3. The Postmaster General;
A,P.Southern Region, :
Kurnool=-518005, .. Respondents

COUNSEL FOR THE APPLICANT: Mr. K.Radhakrishna Murthy

COUNSEL FOR THE RESPOKDENTS: Mr. N.V,Ramana, Addl.CGSC

CORAM:

Hon'ble Shri T,Chandrasekhara Reddy, M%mber (Judicial).
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JUDGMENT OF THE SINGLE MEMBER BENCH DELIVERED BY THE HON'BLE

SHRI T.CHANDRASEXHARA REDDY, MEMBER (JUDL. )

This application is filed under Section 19 of

the Administrative Tribunals Act, 1985:to expunge the

recordable warning from the Confidenti%l Report Dossier

of the applicant dated 10,8.1990 passed by the Deputy

Director General, Vigilance [l Section jof Ministry of

Communications, Department of Posts. The facts giving

rise to this OA in brief are as follows:-

The applicant is a direct recruit to Indian

Postal Service in the year 1991, The‘applicant had

worked as Senior Superintendent of Post Offices, Durg,

Madhya Pradesh during the period from‘9.12.1983 to

19,7.1985. TFor the alleged irregularities/illegalities

said to have been committed by the applicant during the

period from 9,12,1983 to 19.7,1985, tke said ‘warning’

that had been recorded in the C.R, Dossier of the appli-

cant was communicated to the applicanF as per the orders

dated 10,8,1990 passed by the Deputy DPirector General,

Vigilance I Section of Ministry of Communications,

Department of Posts, As against the adverse remarks

that wese communicated to the applicaﬁt, he put in a

representation dated 23.10,1990 to tﬂe Secretary, Dept,

of Posts, Parliament !Stmeét New Delhi to remove the said

adverse remarks from his CR Dossier,

The Government of

India, Ministry of Communications, Depértment of Posts,

contd....
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by its order dated 22.2.1991 conveyed to the applicant
that the representation of the applicant dated 23,10.1990
had been rejected., The present OA is filed for the

relief as indicated above.

2. Counter is filed by the respondents opposing

this 0.4,
3. In the counter filed by the respondents it is

maintained that in view of the earlier OA 875/90 filed
an this O.Ao

by the applicant hereinpfkhe Judgment therein/is hit by
constructive resjudicata and hence this OA is not main-
tainable, It is further maintained by the respondents

that with a view to bring the defects to the notice of

the applicant that the said warning hakaeen issued so

that the applicant might correct himself > and conduct

properly as a responsible officer.

4. _ None present on behalf of the applicant. There

is no representation on behalf of the applicant., Mr, K,
Radha Krishna Murthy, counsel for the applicant is not
present. After hearing Mr. N.V.Ramana, Standing Counsel
for the Respnndents, we proceeded to diiggggxof this 0A,
Admittedly, the said warning which is o Caverse ia
makwse had been communicated to the applicant in the

month of October 1990. The period for which the said

~adverse remarkf had been communicated is from 9.,12,1983

[ zta»—j7ﬁ
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to 19.7.1985 when the applicant was workiﬁg as Senior

Superintendent of Post Offices, Durg, Madhga Pradesh.

Now the main question that has got to be considered is

the legal effect of the adverse remarks that havk been A8 u,-w(,wE
o~ communicated to the applicant reughly after four years

the alleged misconduct, irregularity etc., ha@%_been

committed,

. 5. In‘AIR'1987 SC 1201 "State of Harysna Vs. Shri
P.C,Wadhwa, the Supreme Court'haﬁiheld that adverse remarks
should be communicated within seven months and disapproﬁed'
the action of the authorities in communicating them after
27 months, It woulé be pertinent to extract the relevant
para in the said Judgment at page 1202 which reads as

follows: =

“The whole object of the making and
commﬁnication of adverse remarks is

to give to the officer concerned an
opportunity to improve his performan-
ces, conduct or character, as the case
may be., The adverse remarks should
not be understood in terms of puni-
shment, but really it should be taken
as an agtvice to the officer concerned,
so that he can act in accordance with
the advice and improve his service
career, The whole object of the making
of adverse remarks would be lost if
they are communicated to the officer

concerned after an inordinate delay.

fT“ s gh——j7—
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In the instant case, it was communi-
cated to the respondent, the Inspector
General of Police, Haryena, after
txweﬁty seven months, "It is true that
the provisions of Rules 5, 6, 6A

and 7 are directory and not mandatory,
but that does not mean that the dire-
ctory provisions need not be complied
with even substantially, Such provi-
sions may not be complied with strictly,
and substantial compliance will be
sufficient, But, where compliance
after an inordinate delay would be
against the spirit and object of the
directory provision, such c@mpliance
would not be substantial compliance.
In the instant case, while the provi-
sions of Rules 5, 6, 6A and 7 recuire
that everything including the commu-
nication of the adverse remarks should

be completed within a period of seven
months, this period cannot be stretched
to twenty seven months, simply because
these Rules are directory without
serving any purpose consistent with

the spirit and objectives of these
Rules." (@ congheivs & )

S0, as could be seen from the said Judgment, inordinate

delay in communication of the adverse remarks is held as

-being not proper.

i “’Cﬂ"—7’
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6. In an another decision reported in (1988) 7 \ JL
xuﬁAMi”mL-
‘ s
ATC 979 "Ashok Kumar Vs, State of U,P. and another", iﬁ:hg};;yw
'_i"rm‘lr“"'"'&

had held that abnormal delay in recording of adverse

exkximx remarks invalidates the adverse remarks.

7. So, in view of the legal positiog}that the
inordinate delay in recording of adverse remarks would
invalidate thepdverse remarks, wesdovndt“dee (anp.-other

abtrermative~except~tovallew this OALA beade Lode MMewad -

8. _In the representation dated 23,10.1990, the
h - that ‘
applicant maintained/he 'recordable warning' is tentamount
n

to censure as contemplated in Rule 11 of the CCS (CCA)
Rules and could not be awarded to the applicant through
an administrative memo. So, it is the contention of the
applicant that he had no reasonable opportunity to overcome
the allegatiéns on the basis of which the said 'warning’
had been issued, that the principles of natural justice
are very much.violated and so the OA is liable to be
allowed& %, %¥n writing the Confidential Report of a
Government servant, one need not strictly adhere to the
principles of natural justice and writing of Confidential
Aeport iq_ggt in the'nature of penalty even thouygh the

AL Coythinoyt —
wEbkting may be adverse to a Government employee. 8et

— -
it—ie—neverthelessto—say-that fhe said ‘warning' is

issued as could be seen from the order dated 10.8,1990

‘?_:' /C‘.(rjp
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(Annexure-I of the material papers) on the following

irregularities said to have been committed: -

"i{}  Shri Ali issued orders of transfers/postings

of certain officials and then cancelled the same
without stating the grounds and considerations
involved. He also failed to observe the norms>
laid down in the instructions on the subject in
ordering some transfers/postings. ‘

ii} He delayed the regular appointments of certain
EDﬁsz with the result that candidates originally
given adhoc appolntments continued and orders for
selected candidates were cancelled, Some of
such appointees even turned out to be ineligible
for the post, .

iii) He approved drgﬁﬁsal of old records at the rate
of 2,125/~ per quintal by calling fresh gquota-
tions, instead of either waiting for the approved
tenderer to lift the waste paper at the accepted
rate of ks,231/- per cuintal, or considering the
offers of other tenderdrs, whose rates ranged
from 2%.205=57 to %.235=50 per quihntal, with the
result that the Department was put to a loss of
over #s,8,000/-," -

As could be seen, the irregularities committed by the
applicant are g®h a serious nature and as a matter of

have
fact the department should ! /> initiated regular departmental

Lo qi&‘l-aﬁi {'A,—\,r:-,gugu.'u’\r“-‘—-; A S
incuiry an3:%hén"aEtIbn*oﬁgh%—te—have—beeﬁ—takengéﬁgin ),

gQe_Depaffmenta%—iﬁﬁui;yT_xhe—ghefges—eﬁ—whéeh—theni:re-

gulas%ties—that-haﬁ—beeﬁ—éfemeé—were—proveddi_agﬁiﬁhe

respondents for the said irregularities which are grave
—_ - 0
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adverse entries are written in this OA ard-in QA 875/90,

in nature never appeared to have thought of taking any

disciplinary action. For what reasons. disciplinary
hef , _
action eeiké not ke been taken against the applicant,

_ Ze vl eV Moy §
we are not able to understand, WhateverfﬁFaﬁr—ﬁ#ﬁ$&ag-Lkv“ o

9. 0.A,No,875/90 had been filed by the very same

applicant herein to expunge the adverse remarks for the

period relating to 1984-85 and 1985-86. The said OA 875/90
had been decided as per ;E:JEudgment dated 29,11,1991,

the period for which the adverse remarks in this OA wWere
written is different from the period in OA 875/90 even

there is
thougly slight overlaping with regard to the periods the

——

S|
As both the OAs are framed aad distinct #m different

caguse of action, no question of resyudicata/constructive
resjudicata arises and hence, the‘preseng;}OA being barred
by the principles of resjudicata/constructive resjudicate
cannot be accepted. s alreadi-peintedout,, phte0& is
riabieﬁto\aliéwed.

10, In 1989(1) SLJ carrsze, the Delhi Bench of this
Tribunal in its Judgment dated 20.1.1989 had held that
‘warning' entered in the character roll amounted to
imposing the penalty of censure and such a step without
following the CG§}(CCA) procedure is illegal. So, in view

T
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of this position also, the adverse remark of 'warning'ffi}
entered in the CR Dossier of the applicant is liable to be

expunged.

11, Mr. N.V,Ramana, learned Standing Counsel for the
Respondents maintained that in communicating the adverse
remarks there is no delay but only in recording the

adverse enﬁry there has been delay 3r#Exxkax due to the

fact that the complaint against the applicant had been
received as late as in 1985 and that investigation had /
been started and could be finalised only in 1990 &f the
complaint received against the applicant whéeﬁgggh-zgﬁo

the series of allégations. We do not think,in view of

the facts and circumstances of the case that, it requiresﬁ‘
QD 4 to 5 years on the part of the respondents to inquire
into the truth or otherwise of the allegations. They
could have completed the investigation in regard to the
allegations as against the applicant within a reasonable
period of 5 or 6 months after the complaint in the year
1985 was received as agaéinst the applicant with regard to
the said allegations. So, we do not see any justification

on the part of the respondents in recording the adverse

entry of ‘'warning' after such a long period of four years,

12, In the result, we set-aside the impugned order
No.17-2-/86-Vig.1l, dated 10.8.1990 passed by the Deputy
Director General, Vigilance 1 Section of‘Ministry of
Communi cations, Depmrtment of Posts and direct the respon-
dents to e#punge ihe adverse entry of 'warning' recorded

T T
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in the Confidential Report of the applicant for the period

from 9.12.1983 to 19.7.1985,

13, . +The application is accordingly allowed. The
parties shall bear their own costs in the circumstances

cf the case,

- ( E\ Q\mz’ "o "'&.Q“"“U.ﬂ,-._ A £,

7 .
(T.CHANDRASEKHARA REDDY)
Member{Judl,) Jf :

Dated: 2nd March 1993,

The Secretary, Union of India,
Ministry of Communications, New Delhi-1,

The Director General, Dept.of Posts,New Delhi-1.
The Postmaster Ggeneral, A.P,Southern Region, Kurncol-5,

One copy to Mr.K,Radhakrishna Murthy, Advocate,1-1-336/10
vsn Viveknagar, Hyderabad.

One copy to Mr.N,V.Ramana, Addl.OGSC.CAT.Hyd.
One spa re copy.
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THPHED BY COMEAREL bY
CHaCKLL 3 /7 APPROVEL BY

-

I DRE CEWDLEL ATMINISTRATIVE T rRIBWIAL

DYl 5D 3500040 HY DERABAL

THE HOW'SLE MEJV,NEELADRI RZ0O sV,C.

AND

THE HON'BDL MR.R.BALASUBRAMANIANIM( &)

ND -
2. ' ‘
. THE HON'BLE ME.CHANDRA SEKHAK REDDY T
sMEMBER(J)
- , E/{//AWD '
THE HON'BLE-TR,
DATELDS 2 -—3 -1993
QELERy JUDGMENT ; ' /
R.P./C.P/M.A. Ne.
in
{
B-A-N‘a O 'ql"’
T.A. O, " (W.P.No, - }

- Admidted and Interim directions

issued,

'édlowéd

Dispgsed of with dire@tion

Uismissed as withdrawn
Di smissed

Disfissed for default
Re jected/Ordered

No.order as to costs,

1
» .
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