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IN THE CENTRAL ADMINIS TRATIVE TRIBUNAL : HYDERABAD BENCH
AT HYDERABAD '

0.A. 1116/91. ‘ Dt.of DBecision : 4-10-04.
M. Guruswamy . Applicant.
Vs

1. Union of India rep. by
The Saecretary to Government,
Department of Posts,
NBU Delhi,

2. The Chief. Paostmastgr General,
Hyderabad, .

 3. The Director of Postal Services,
A.P,NR, Hyderabad.

8. The Superintendsnt of Post OPfices,
Nalgonda.

5., The Sub-Divi donal InSpectgr,ﬁustal, '
Nalgonda South Sub-Divn, HNalgonda. .. Respondentsgs

Counsel for the Applicant : Mr.lK.S.R.Anjanéyulu

Counsgl for the Respondents: Mr. N.,V.Ramanaz,Addl.CGSC.

-CORAM:

THE HON'SLE SHRI A.Y. HARIDASAN : MEMBER (3JuDL.)
THE HON'BLE SHRI A.B. GORTHI : MEMBER (ADMN. )
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0.A.NC,1116/91 Dt., of Judgements: Z;.-/ﬁ G4

JUDGEMENT

Yas per Hon'ble Shri AV Heridasan,Member(J) I

The impertent point £e#-a that arises in
this application is whether the épplicant,‘whe is
an extra-departmental agent, and who has not completed
three year< of service cean be removed from service
under Rule 6 of theépgztra-Departmental agente(corduct

alleged
and Service)Rules, 1964, fcréﬁpec1fic and enumerated acks

3

mis~conduct.’

2% Briefly stated, the facts are as folléws:
The applicant was appeinted as Exfra-Departmental
Mail Carier (EDMC fer short) at Thénedgrpally Branch
office in accoﬁﬁt with Koppecle Sub~Office under

Nslgonds {lead Office on 23.10.1984. While he was

working as EDMC, he was served with a &———=5

netice on 2.9.1é87 (Annexure I te the OA)by the
Sub-Divisional Inspector (Pestal}, Nalgonda, fe&haw
cause against the prepoée%&erminatian of his services,
It was alleged in this noticg/that cne Sri D,Maraish, ~
EDBPM, Gurrampode Branch Officejreported that the
applicent assaulted him oen 27.5.f987 af Gﬁrrump@de
Branch Office in the presence of ené Sri N.Narasimha
and also én 1.6.87 in the presence of Shrd.KQVenkataiah
that, in the fact finding enquiry held through

Mail Overseer, Nalgenrda, it‘was revealed that

the applicant had assaulted Sfi Maraiah and that the

zpplicent did net give any statement te the mail-
- he

from duty BEEEEX Unauthorisedly on 15.1.86, 11.8.86
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12.8.86, 12.11.86, 29.1,87, 29.3.87 and 20.5,87
resulting in disruptien of mails of Thanedarpally and
that the SDI (Pestal) prop@sedlte terminate the
services cf the applicant under Rule 6 of |

ED Agents (Conduct and Service)Rules, 1964,

The applicant was given ten days time to supmit his

explanation for the sbove show-cause notice. Though
the applicant submitted.his explanatien, without
considering his explanation and without issuing

an ¢rder of termipaticp, the spplicant was ﬁem@ved
frowm services en 22.9.87, making him te handover
charge te the mail-¢verseer, The applicant en 5,10,87
submitted a representafi@n te the 4th respondent

in which he had stated that he was not even given a
preper opportunity te make a repreéentati@n‘and the
allegations made sgainst him were net Correct,

The Superintendent of Festoffices, vide his Memo
dated August,l9é5 rejected his representatién, witheut
adverting te the varicus grounds menticned by the
applica nt in his reprwsentatiOn."SG, the aéplicant
submitted another representation en 13.12.1988 te

the & Director of Festal Sggzices (3rd respeﬁdent)
Hyderabad, whe alseo turneqééown by a cryptic erder
No.RDH/ST/21-4/10/88 Gated 19.9,88{Annexure 6 to the
04). The applicant submitted a review petition te

the Chief Postmaster General, Hyderazbad undef Rule 16(2{
of the ED Agents conduct and service Rules ®n3d.7.1990
(Annexure 7 to the 0A) in which he SPecifically

contended that the terminesticn of his services

without fellewing due precess of lawywas unjustified.

This representaticn was alse rejected by the Chief

Postmaster Gen@ral, by his meme No, STA/IB NR/9O da+

14.5.91 (hnnexure‘e) which alsg is a n@m-ppeaki~

and cryptic order, ynder these circumdtance



the applicant has filed this application braying that

the impugned orders aﬁ Annexures 2,4,6 znd 8

may be set aside and the respondents dbe directed to
reinstate the applicant in service as EDMC, Thanedarpally
with all consequentiazl bepefits. It is alleged im the
apblication that the allegations that the applicant
scsaulted Sri Maraiash was false, that it was reslly

Shri Maraiah, whe had insultéd the applicant on the
basis of his caste and that, the zbsence of the applicant
on certain dates were on acceﬁnt of illness and reasons
beyond his contrel and that, in any event, his services
were terminated without issuing any order of termination
an& witﬁout holding an engquiry as required under Rule 8
of the ED aAgents (Cenduct and Service)Rules,1964.

Since the actien was taken for specific and enumeratedicthe
miscanduét, the applicant claims that the orders are
liable to be set aside as nome of the authorities has

applied its mind to the real facts of the case,

3. " The respondents in their reply have contended that
as the services of th#épplicant have been found te be
unsatisfactory and as the allegatien that he assaulted
Shri D.Maraiah anéd that he remained absent was found t®‘
be true on a fact findirg enquiry held by the Mail-ever-
seer, the acticn of the respondents in termindting the
services c¢f the applicaﬁt was fully justified. The
respondents admit that no enquiry as contemplated in
Rule 8 of the ED Agemts‘Conduct & Service Rules, was
held before terminating the services of the applicant.
Their. contention is that as the mmmgX applicant had

4‘/'
not completed three years of ccntinous service, his

o .
services could be terminated under Rule/amd no ju i ?f/f
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contended that the orders of the appellate auth@rity

and revisional autheority also carnet be aszsalled for

nen-gpplication of mind, b@céuse, it was after perusal
¢f the entire records of théj}case, that the order
of - remmval St "ywas upheld by them, Therfore,

accordlng tc the respendents, the aspplicant is not entitled
to any reliefogi_:: - . _"ﬁ _;}
4, We have carefully perused the pleadings and
decuments on recerd &nd have heard the arguments of
Shri KSR Anjaneyulu, learned counsel for the applicant

and Mr KV Ramana, learned Central Government Standing

Counsel for the respondents,

5. Mr KZR Anjaneyulu, [ <—r : , ﬂ.@'l.'. ~

ﬁ&f}%ﬁ§i§fargued that as Rule 6i;jjof ED Agénts;figenduct
and Séryices)Rules,l964 gives powers tc the appointing
authority to terminate the services of the applicant

who has net rendered three years of service, in case
of’unsatisfactdry service or for administrative reascns
uncennected with e conduct,. the acticn taoken by the
respendents in termiﬁating the éervices of the applicant
fer specific and enumerated mis-conduct, resorting to
this rule, amounts te celeursble exercise of ﬁ?k;power
2nd nregation of the principles of natural justice
enshrined under artile 311 of the Constitution. According
te the scheme of ED Zgents Conduct and Services Rules,

if any of the penalties mentioned in Rule 7 is to be

2agadr
imposed, it is mandatory that a regular zﬁﬁqniﬁyyis held
- .‘Prescribed
as ~ / . _.)under Rule 8, and ther~rfere, as this has

~he argued Mal”
has not been done in this case/ the impugned orders

y

at Annexure A-II and appellate orders are illegal and

unsustainable,
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6. Shri NV Ramana, on the other hand arcuoﬁ

that, in the case of an ED Agent whe has net completed

e . = %
B —— T
three years of service, =T T . 5

it is pot even necessary to issue a notice and underl
Rule 6, it is open for the appointing authority te
“witheut

dispeose with the servicee. [ netice. The actual

» of the «ppllcant
order ef termination cf serviceeé?as,n@t been produced
by the applicant in this case. According to the
applicant, ro such order has been issued.iékakgﬁter
show cause notice at Annexure I was issued, the
applicant was forcibly made to relinguieh the charge
to the majil-cverseer. Though the respondents have
contended that;ﬂ%izorder was issued on 22.9.1987,
the dete on which the charge skmgX was taken from the
applicant, the respcndents have nof produced elther the
file or the copy of the order issued in this regard.
However, the fact thathaggi@n was initisted against
the applicant by issuance of notice {Annexure 1)
for speciflc anc enumerated misconduct is pot in dispute.

% applica
The misconduct@ llthd toc have been commited by the{é }

s t“x_,,,,ﬁ,,y,, T T e e e e

-~ m

e ‘ : e ; T g
i . T e e el

are that, he had assaulted +*he BPM Sri D.Maraiah in

the prescence of certain perscns and that he RXERZXY
frem duty
»(-“—"—"’“"“>' absented hlmselféunauthorisequ. The

e -

case of the apa;fifnt iﬂﬁ%?gmwer assaulted the EDBPM
Sri D.Maraia%r{jifivas the EDBPM who abused himAZalling
his caste and that the absence on certain dstejwvesig
fer unaveidzble reasons and that he haé-not been given
any cppertunity to establish his inn@cencégfhich he
is'legaily entitled in the interests of jﬁstice and

alse, acceording to the previsions contained in Rule 8

of the ED Agents Ceonduct and Service rules, From tﬁﬁ///

show cause nctice and from the pleadings, it is
abundantly clear that the servicefof the applic;

were terminated not for any general unsatisfj;

s
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service or for any adminlstrative reasons unconnected
with his conduct/and that the termination was on the
basis of #'3.3finding that the applicant had committed

& misconducti&.Audi-alteramwpaftem is a basic regquirement
of rule of law and te é@nd@mn a person withoeut being
heard, wix is negation of pr1nc1ples of natural

justice and@@tjthesiszuiﬂﬁ of law. The gquestien

whether the scrvice of an ED Agent who has neot completed
three years of service can be terminated under Rule_6<::i
of the EDA Cenduct and Service Rules for specific
misconduct came up for consideration before the

Calcutta Bench of the Central admipistrative Tribunal,

in Tapas Kumar Chewdhury versus Union of Indiapnd others

(reported in 1987(3) ATC 481) fidentitald @ntenti@ns as‘

LI

T
{ . >raised in thls t?me were raised by the‘depantmmnt.

The Tribunal negatived the CGntentiens and held that
Rule 6 of the EDA Conduct and Serwice Rules, cannet be
invoked for terminating the sefvices of an BBE-A

ED Agent wheugh he has not completed three vears, of

service, if the cause for termination isfﬁEII@§Ed”"7:§Em
Q

misconduct, We are in respectful agreement with

“this view taken by the Calcutta Bench.

7. Instructions have Dbeen issued by‘the Director
General of Posts, in regard to the termination ef the
services of an ED Agent under Rule & of the ED Agent
conduct and gservice Rules. DGP&T, in his letter
No.15i/2/78~-Disc. II dated 19.4,79 has clarified

as follews:

"Initiatien ef regular disciplinary preoceedings is
necessary, if specific irregularity comes to surface
in view of the safeguard afforded te ED Agents under
Article 311 of the Constitution.™

Since thekermination ¢f the services of the applicant

in this case was undoubtedly on the ba51s of alleged },’u

specific and enumerated mis-conductd the action of
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the Sub-Divisicnal Inspector in terminating the
services of the applicant on fbe basis ef the show~
cause qotice at Annexure I/witheut cenducting

an enquiry as required under Fule B8, to enable the
applicant to pmimfx putforth hig defence is—not only_
2gainst principles of natural justice enshrined urder
Art.311 of the Censtitutien, but also against.

the instructions centained in the DGP&T letter referred
abmvé. Therefore, we are of the consideréd view that
the impugned acticn ef the respondents in terminating
the services of the applicant and consequent takimg
gver of charge at Annexure II being illegal, are

liakle te be struck down,

8. The appesls submitted by the applicant F@
the Superintendent of Posteffices and te the Director
¢f Pestal Serv%Fes end the review application to the
Chief Postmaster General, Hyderabad, héve been turned
down with cryptic and nom-speaking orders. ‘Nome of
thesekggﬁéhgrities has applied ié% hind to the case,
The éententionof the respondents that these crders vere
spezking erders because in all these erders, it was
mgntioned that the concerned autherity had gene

throﬁgh the material pspers is whoelly untennable
because a mere stat@ment that the competent autherity
haé'pnxwad Perused the records, will not cdisclese
applicatien of mind, unlessrthe erders centain the
reascns for arriving at the conclusion. Annexure 4,6
or 8, does not disclose the grounds en which the decisio
was arrived at and therefore they are cryptic and non-

speaking orders and sre alse liable to be set aside,

e

-109
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9. Having found that the impugned erder of

termination is liable te be struck down, the next
guestion that arises is)as to what relief the appli-
cant is entitled. Shri Anjeneyulu argues that

as the services eof the applicént haywbeen illegally
terminated;on the order béing declared null and veid,
the respoendents have to be directed to pay to the =R
applicant full wages for which he was illegally

kept out of service. Learned counsel for the
respondents on the other hand argues thagifan ED Agent
who is facing an enguiry and who is putefHf duty is

R
not entitled to any allowances. < ’ =

—

On the same analegy, the applicent, whe has not
perfermed duty after his services were terminated

is not entitled teo any backwagess The analegy ef
‘putoff' duty &énd the provisions of que bef EDA
conduct and Service ‘Rules, 1964 de net apply to the
facts of this case, as the applicant was not puteff
dity at all., Further, no enguiry has also been held
te warrant puteff duty. The question is whether the
applicant who has been compelled to remain out of
servicé, is entitled to backwages. We have found

that the terminatien eof the services of the applicant

witheut helding an enqguiry is {llegal end unjustifiec

[+4

The natural and legal:consecuence is that the
impugned 6rder ¢f termination of services of the
applicant is nonest in the eyes of law; that means,
it should be deemed that the applicant

had c¢ontinued in services, Viewed in that respect,

.o .10\,
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in the ordinary circumstances, the respondents should be
directed to reinstate the applicant, and alsc to pay
full back wages. But there are some special features in

this case which will be discussed later.

10. The iearned counsel for the respondents with consi-
derable vehemence, argued that even if the termination of the
services of the épplicant ig held tc be invalid on the
ground that a*enquiry, as required under Rule 8 has not been
held, it being only on a technical ground, and as the appli-
cant hes not been fully exonerated of the charges against
him, there is nc justification for a direction to pay back-
wages. This argument is alsc not fully correct, There has
not been a disciplinary proceeding initiated against the
applicant with the issuance of a charge sheet, 1In his
instructicns under letter No,18/3/85/Disc. dated 24.5.1985,
the DGP&T has clarified as follows:

"Rule 8 of the ED Agents (Conduct and Service)Rules,
'1964, which lays down the procedure for initiating
disciplinéry rroceedings against an ED Agent is similar
to Rule 14 of CCS(CCA)Rules, 1965, Accordingly,

the form prescribed for issue cof charge sheet

to a regular employee under the CCS(CCa)Rules

may be adopted with necessary modificatidn for

issue of charge-sheet to an ED Agent."

eenll.,

IS
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According to Rule 8, while issuing a charge sheet along

" with the stztement of sllegations,afy’/list of evidence

in support therecf, should be cemmunicated to the applicant.
No such chargeshget as contemplated under Rulé 8 has been
issued in this case, Annéxure I is not a charge sheet,
Annexure I only states that en the basis of a report,

it 8 was preposed to terminate his services for the mis-
conduct committed by him, ard he could make a represen-
tatien in‘writing ggalinst the.prwposed penalty. Therefeore,
Annexure I contains a finding that the apblicanF cemmitted
miscanéuctfand the eppertunity was given tomzke a re@resen-
tation only ir regard te the penalty proposed and not te
refute the allegztiens aﬁd to defend himself. Therefore,
we find, that ne charge haé been framed against the applicant
te say that he has net been fully exonerazted of the charge.
Settirg aside the order of termination 1in this cese is net
on techéical groundséﬁi&@use the action itself was not
permitted by the rules. The power given under ﬁﬁle 6 |

ef EDA Cenduct &nd Servicé Rules is to terminate the
gervice éf the EDA—Agent who‘has not completed three years
of service for general umrsatisfactery performance mf for
any administraﬁive regscns., This pewer cannet be misused
for termin;tind the services of an employee for a specific

miscenduct, shért-circuiting the requirements of Rule 8,

' The aCtien in this case amounts to coleurable exercise of

povwer as the power has been ;gp;used, noet for the purpocse
mi{g@iéﬁhich it was cenformed but forS@me other reascn.
Therefore, the cententienof the respohdents thet if at all
the impugned erder is‘def&ctive, it is only on technicél

greunds, has nc merit.
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11, The impugned action had been assailed by the applicant.
before varicus authorities, namely, Superintendent of Post
Offices, Director of Postal Services and Chief Postmaster
General. In all his representztions to these authorities, the
applicant had consistently taken the stand thet the action

was against the rules. The authorities concerned, even,

the Chief Postmaster General has not taken care to examine

the contention of the applicant that the action of the appointing
authority in removing him from services for a mis-conduct
without holding an enquiry is invalid. Though, normelly,

under such circumstances, the respondents should be, not only
directed to reinstate the applicant in service; but also,

be directed to pay him full backwages straightaway. But,

thcugh a charge had not been framed agéinst the applicant,

there has been certain allegation of misconduct against the
applicant for which the impugned action was taken, The impugned
action is being held invalid as it was not done in accordance
with the rules, and as the applicant has been denied a reasonable
opportunity to xkm defend himself in a duly held enguiry after
graming & charge. Therefore, while the applicant should be
reinstated immediately, we are of the considered view that

the respondents should be given an opportunity to proceed
against the applicant in accordance with Rule 8 of the ED Agents
(Conduct & Service)Rules, if they deem it necessary to do so,
and that the question of payment of back wages, etc., should

ablde by the result of such enquiry if held.

!
12, In the result, the application is allowed in part., The
impugned order of termination of services of the applicant at
Annexures, 2,4,6 & 8 to the OA are set aside. The respondents

are hereby directed to reinstate the applicant as EDMC, Thanedar-

pally, the post which the applicant was holding forth-with
and at any rate not later than fifteen days after receipt of

a copy of this order. If the respondents after reinstating

applicant, considere§ it necesssry to take action agains
o 4
4V///} veal3 N
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applicant, for the zileged misconduct, they are given

liberty to proceed againét him under fule 8 of the ED Agents
Conduct and Service Rules. But, the enquiry should be
completed within three months from the date of receipt 6f

a copy of this order. If such an endguiry as afore-szid is
held against the applicant for his alleged mis-conduct,

the question of xRxm payment of backwages to the applicant
for the period between the date cf removal from service

énd the date of reinstatemant%dil abide by the final order
in the proceedings. 1If no such enguiry ié held and ccﬁpleted
within the aforesaid period of three months, the fespondents
shall pay to the applicant full back wages for the perl@ﬂﬁw

which he was kept cut of service on removal and treat the

period as 'duty'. There is no order as to costs.

(A.B.GORTH (A.V. HARIDASAN) 1
Member (A} Member (J) ]
/#M ﬂa? {A=ty
Dated: j{—» /0 1994 Dy .Registrar(3)
mvl
Copy to:-

1. The Secretary to Government, Department of PFosts, Union
of India, New Delhi. ,

2. The Chief Postmaster General, Hyderahad.

3. The Dirsctor of Paostal Services, A.P.M.R.Hyd.

4. The Superintendent of Post Offices, Nalgonda.

5. Tha Sub Divisional Inspector, Postal, Nalgonda South
Bub-Divn. Nalgonda.

6. One copy to Sri. K.S5.R.Anjaneyulu, advocate, CAT Hyd.

7. One copy to Sri. TS Ramana, Addl. CGSC, CAT, yd.

B. One copy to Library, CAT, Hyd.

9. One sparg copy.

Rsm/-






