T omuwn ORNTRAL ADMINISTRATIVE TRIBUNAL : HYD&RABAD BENCH
AT HYDERABAD =~ ~ -

0.A.R0.1033/91 ‘ Date of order:&ﬂﬁjgelg9ﬁ
BETWEEN:
T.Satyanarayana Rao .o Applicant.

AND

1. Union of India Rep. by its
General Manager, South
Central Railway,
Secunderabad.

2., Chief Personnel Officer,
South Central Railway,
Secunderabad.

3. bivisional signal & Telecom
Engineer, Metro wan

Maintenance,
Secunderabad. e Regpondents.
Counsel for the Applicant «. Mr.N,Rama Mohan Rao.

- Ius
Counsel for the Respondents .. Mr.V.Bhimanna.b-C3j“*ﬁ'ﬂj'

CORAM:
HONOURABLE Mr,R.BALASUBRAMANIAN : MEMBER (ADMN).
HONOURABLE Mr.C.?,ROY : MEMBER (JUDL).

(This Judgement is Qelivered by Hon'ble Mr.C.J.Roy,
Member (Judl) on 21.12.91)

This is an application for the relief to declare
that the action of the Respondénts to withhold payment of
retirement benefits as illegal, arbitrary or an act of |
harasment and to direct the respondents to sanction and pay
to the applicant, the retiremental benefits such as Pension,
Death-cum-Retirement Gratuity, Commutdtion of Pension,

Leave Encashment and unpaid salary and allowances with
interest from 1.8.91 and pass such other order or orders as

are deemed fit and proper in the circumstances of the case.
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2. Stating briefly the facts of the case that the
applicent was recruited as a Junior Clerk on 6.2.1%56 in
the scuth Central Railway, later joined to work under
South Central Railway. |
3. The applicant_was superanuated on 31.7.1991.
while he was wofking as a Chief Clerk in the office of
3rd respondént. A petty ¢ase No.é/Ql was filed by a Railway
Protection Force under section-144 of the Indian Railway
Act, 1989 on 13.3.1991 Afternoon. The said section oy

. e
reads as under:-
4, "Prohibition on hawking, gtc}, and beggiﬁg:-
(i) If any person canvasses for any custom or hawks or
exposes for sale any article whatsoever in any railway
¢arriage or upon any part of the failway. except under and
in accordance with the terms and conditions of a Licence
granted by the Railway administration in this behalf, he
shall be punishable with imprisonment for a term which may
extend: to one year, or with fine which may extend : to
two thousand rupees, or with both;

: Provided that, in theiabsence of special and
adequate reasons to the contrary to be mentioned in the
judgement of the court, such punishment shall not be less
than a fine of one thousand rupees. |
(i1) If any person begs in any réilway cérriage or
upon a railway station, he shall be liable for punishmenf
as provided under sub-seéction (1)

(iii) Any person referred to in sub—séction (i) or
sub-section (ii) may be removed from the railway carriagé
or any part of the railway or railway station; as the case -
may be, by any railway servant authorised in this behalf |

or by any other person whom such railway servant may call

to his aid." Go ‘weo Thad ey Th apptliconm—
AT -

contd,... -
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Then he was convicted and preferred an appeal in the learned
anp;gditional Metropolitan Sessions Judge Court resulting in
setting aside€ the Judgeﬁent of the Lower Court with a direction
to refund the finé and érdered for retrial on 7.5.1991. For

the retrial on the ground that the retraction of the plea of
Mop 7ol

M’k)__ MNW_.LLM LI
guilty, has not been given time for reflection . On 16,5,91
)(

the 3rd respondent had issued a Charge Sheet which is in serial
number 2 of the material papers, i.e. after 2 months of the
said Judgement, for imposing a majo; penalty based on the
order of conviction dated 13.3.1991. The applicant was
placed under suspension on 12,7.1991 by the 3rd respondent
eventhough a copy of the Appellate Court's Judgement dated‘
14.6,1991 was furnished by him. The suspension was revoked,
gancelled the Charge Sheetzégéd%%é applica@f@n was taken

back on duty on 30th July, 1991 Afternoon a8 per Annexure
(A.1) L.e. one day before his date of retirement. The period
of suspension was also treated as on duty. This fact was
informed by R.3 to R.2 by the orders dated 30.7.1991

Annexure (A.1), (A.2), (A.3) and (A.4) of 30th July, 1991,
28th August, 1991 and 30th Auqust, 1991 respectively.

5. On 11.9.1991 the R.§ consulted R.3 with refe;ence
to his opinion in regard to the payments of encashment of

leave salary and other benefits consequential to his retiremen+

- on 31st July, 1991, by adding that the applicant was under

suspension and disciplinary proceedings were pending on the
date of retirement, Under Annexure (A.2) dated 30th July,
1991 the applicant was taken on duty revoked the order of
suspension, On this the applicant submitted a representation
to R.1 on 26.8.91 and 10.9.91 and R.2 on 26.9.91 to pay.

his dues on all counts and also furnished advance receipts

as desired. But no action was taken by R.2 though R.3
advised the applicant vide his order No.MWSY/DAR/TSR of 30th
July, 1991 Annexure (A,1) that the 2nd respondent.was advised

contdecesee
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to make payments as per rules. Hence the applicant avers
that the action of the respondents in not arranging settlement
of his dues is iliegal, arbitrary and not sustainable on
the grounds that this amounts to misuse of disciplinary
powers, abuse of authority and hérassment to the employees.
That the petty case under section 144 cahnot be construéé’;
as instituted by the 2nd respondent under rule 315 of Railway
Pension Rules.
6.. Rule 315 contemplates that "The president reserves
to himself the right of withholding or withdrawing pension
or part thereof either permanently or for a specific period
of any pecuniory loss caused to the Goye;nmqgt, if a1 any
.departmental or judicial proceedinggftthe pensioner 1s found
guilty or misconduct or negligence during the period of HIS
SERVICE including service rendered upon re-employment after

retirement."”

7. No such reference was made to the Railway Board for
obtaining Presidential 8anction for withholding payment or
such an order issued by the President as he was not found

guilty in any departmental,on the date of his retirement, or

earlier thereto. That the alleged withholding of payment is
harassment after retirement which is érbitrary énd unsustainab
He further avérs thaﬁ”as'per rule 315 of M.R.P.R. and as per t
subsequent Railway Board Letter No.F(E)III/88/LGL/1, dated
7.8.1989 which was referred to by the 2nd resbondent to 3fd
respondent in his letter dated $.9.1991 Annexure(A.5) the
applicant was neither under suspension on the day of his
superannuation i.e. 31.7.91 nor disciplinary proceedings ofL_
judicial proceedings are instituted by the 3rd respondent

or any authority to whom the 3rd respondent is subordinate
to withhold his retirement benefits such as D;C.R.G.,
Commutation, Encashment of leave salary and unpaid wages for

20 days of suspension period, on superannuation".

el

COnte sunes
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Hence the QA for that relief mentioned/ He filed 8 Annexures
including the representation dated 26,9.1991 drawing the
attention o;f thJ‘a:pects. | -
-

8. The respondents counter stating that the case was
allowed by the Sessions Courﬁ/the matter is subjudice before
the Competent Court. They alsc admitted the facts df £
suspension; information of the Appellate Court result and
revokation of suspension and withdrawal of the Charge Sheet.
But they say R.3 ééﬁféeé R.2 that the case is still pending
againét the applicant on the date of superannuatibn and
advised further to arrange settlement dues as per extent
Rules.
9. ‘ In terms of para 316(1) of Manual Railway Pension
Rules whereby departmental or judicial proceedings are
initiated against a Railway servant who has retired on attainir
the age of superannuation or compulsor@yretired or otherwise,
he shall be paid during the period commencing from the date
of his retirement to the date on which upon conclusion of
such proceedings final orders passe@}the provisional pension
not exceeding the maximum pension thch have been admissible
on the basis of which gqualifying services upto the date of
retirement, or if he was under suspension on the date of
retirement, upto the date of immediately proceedingf the
date on which he was placed under suspension, but no grdzﬁity
or Death-cum-Retirement Gratuity shall be paid to him until
the conclusion of such proceedings and the issue of final
orders thereon.
OM-A‘E!W-*\EM allipe Treb

y Para 315 of Manual of Pension Rules quoted by the
applicant is not relevant since this ruliiﬁapplies only to
the pensioners, who is drawing pension after retiremeﬂt and
found guilty of grave negligence during the period of his

service including service rendered upon re-employment after

retirement. Since the applicant is not yet a pensioner,

Contdoovooo
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the above sai® para does not apply in his case.
10. They agree to the release the unpaid salary of
July, 1991 but the commutation of pension and, other benefité
are rejected pending final outcome of the case and denying
other allegations. They also cited Annexure{A.l) an extract
of para 36Z of Railway Manual Rules, 1950. They also filed
Annexure(A,2) Letter No.P(R)500/XIII dated22.8.¥989 citing

the rules for withdrawing the Gratuity etc,

12. The case is filed on 6th November, 1991. _The
respondents also producelperSoné%i fil‘. charge sheet and the
£

applicants have filed the copy of the Jduegement of the
-Metropolitan Sessions Judge.

13. We heard the arguments of both the counselspérused'
the reéords carefully. _

14, - This case does not call for any interpretatiqn of
the Rules 315,316 and 317 as they are self explanatory. Rule
315, 316 and 317 require Presidential sanction for withholding
the pension with any pecuniary loss to the Government in a
departmental or judicial proceédings, the pensioner is found
guilty of grave misconduct or negligence dﬁring the period of
his service. Rule 315 says that they shall not be instituted
save with the sanction of the President whether before his
retifement or during his re-.employment and Union,Public‘Sé?Gfg;
Commission éhall also be consulted before final orders were
passed. Grave misconduct include corrupt practices as per the
expression given in the section. Judicial proceedings'includes-
criminal proceedings also. On that the authority who {HIEIEEéé—
proceedings without delay to intimate the facts to the Accounts-
Officer concerned. Even if a recovery is made %t should not be
made at a rate exceeding one-third of the gross pension, 7~
originally sanctioned. The learnedrcounsél for the respondent

says that the proceedings are initiated under section 316.

But the applicant counsel says that 316 cannéﬁ?xist dehors

the section 315, But 31 (1) reads ag " e any de artmenfal
or judicial proceedings ?s 1nst?guteé uﬁgngaraY315por '

where a departmental proceedings contd.....
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is continued under clause (@) UL e pov- oo i o

a Railway servant who has retired on attaining the age of
compulsory retirement or otherwise, he shall be paid during
the period commencing from the date of his retirement to

the date on which, upon conclusion of such proceediqgs, final
orders are passed, a provisional pension not exceeding the
maximum pension which would have been admissible on the:
basis of his qualifying service upto the date of retirement,
or if he was under suspension on the date of retirement, upto
the date immediately preceding the date on which he was placeds
under suspension; but no gratuity or death-cum-retirement
gratuity shall be paid to him until the conclusion of such

[
proceedings and the issue of final orders thereon.

LAY
" (2) Payment of provisional pension made under clause
(1) shall be adjusted against the final retirement benefits

sanctioned to such Railway servant upon conclusion of the

afoﬁ%éid proceeding and no recovery shall be made where the
pensign finally sanctioned is less than the provisional pensio
or the pension is reduced or withheld either permanently or
for a cspecific period."

15, On reading.above o sections it is clear that the
Rule 317 should have been followed to inform the Accounts
Officer. We are not placed befor%rﬁith any Presidential
sanction or satisfactorily placed before us that there was an
grave misconduct involving cérrupt practices. Grap% is a
relatively compafative word depending upon the facts and the
circumstances of each case. On going to the charge sheet wh£
1s filed on 13.3,1991 at 3,30 hours along with others the
applicant was found in the premises of Rail Nflayam canvassin
for Chitfunds and creating disturbence to the Railway
Administration., Being a Ra@lway servant while on duty engaqe

himgelf in activities whide dection 144 of the Railway Act

CONtFuceases
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1989. Immediately he was placed before the Learning Magistrate
who convicted and sentenced him. Against this the applicant
preferred an appeal in the Learned Second Metropolitan Sessions
Court and the said Court on 7th May, 1991 pronounced a
Judgement wifh an observation that the plea of guilt is not
voluntary since no time was given for reflection, ,8ince at
3.45 hours he was propounced before the Learned Magistrate and
he was questioned under section 251 CRPC, he pleaded guilty
and there is no whisper that the time was given; for reflection
Hence the case was remanded back to the Lower Court setting
aside the conviction and sentence:?
16. It cannot be said as to how much time the retrial
takes and what could be the final outcome of the criminal
proceedings, whether he will be acquitted or released, that
cannot be embarked upon now as a guess work. It is not the
'Etovince of this Tribunal to interpret the charge sheet or
interefere with the proceedings before the eriminal courts,
Even assuming if it results in conviction if a fine is imposed
it will go only to the State Government, but not to the
Railways. This proseéuti?n is launched by Railway Protection
Force but not by the Railéﬁéé. The retracted plea of guilt
and ordering the retrial hﬁﬁ%ﬂﬂﬂyékééd as stated supra, further
ha_hardshigiaghld cause if the retirement benefits denied to him
‘7 thereby uﬁggkting his life and family causing him anguish-ment
and the balance of convenience is certainly not in favour of
tHe respondents,WaSlen i e Andeea. B b ATas it
17. In 1984 (2) SLR on page 165 the Supreme COG;:MLeld
in the case of Brahma Chandra Gupta decided on 29.11.1983 in
para 6 "Keeping in view the facts of the case that the applicant
was never hauled up for departmental enquiry, that he was
prosecuted and has been ultimately acquitted, and on being

acquitted he was reinstated and was paid full salary for the
period commencing from his acquittal, and further that even
for the period in question, the concerned authority has not hélé

that the suspension was wholly justified because 3/4th of the

- contd.,..,..



salary is ordered to be paid, we aré of the opinion that

'the approach of the trial court was correct and unassialable,
The learned trial Judge on appreciation of facts found that
this is a case in which full amount of salary should have

been paid to the applicant on his reinstatment for the

entire period. We accept that as the corréct approach, We
accordingly allow this appeal, set aside the Judgemeht of
first appellate court with this modification that the amount
decreed shall be paid with 9% interest p.a. from the date of
suit till reaiisation with costs throughout".

18. The above case resulted in allowing the appeal,
reinstatment of service after he was acquitted by a Criminal
Court appellant was entitled to full salary on reinstatment.
When the ratio of the decision is taken while a public servant
is entitled to full salary and reinstatment after acquittal of
a pensionﬂﬁho ig in servizzf:ﬁe denial of the pensionary
beﬁefits in the é;esent OA will result in hardship fo the
applicant, who is now retired. In 1983 (2)SLR page 682 the
Delhi High Court held on 28,4,1983 in the case of K.L.Varma tha
power to withhold pension can be exercised only in case of
findings of grave misconduct but not on petty criminal offences
Such offences, do not %EﬁgzdgraVe misconduct. Thouéh this
decision is given under Ezlpfal Civil Pension Rule 72. They
could be seen in paramateria to Rule 9 of the ratio of the
@ecision extracted in para 8 of the_Judgement is a plus point
in favour of the applicant,

19. x "Rule 9 is activated when the petitioner is found
quilty of (1) a misconduct (2)and of a grave character. This
is what 'gralle misconduct' means. Here the finding:is that
the petitioner was guilty of a minor offence because he
misinterg}eted or was ignorant of the revelant rule, There

was no grave misconduct. It was a minor offence., The pensione.

must be found guilty of grave misconduct the President can

M | contd..,,,.



Copy to:=-

1. General Manager, South Central Railway, Union of India,
Secunderabad.

2. Chief Personnel-Officer, South Central Railway, Secunderabad,

3. Divisional Signal & Telecom Enginper, Metro Wan Maintenance,

Secunderabad,

4. One copy to Shri. N, Rama Mohan Rao, 714-B-Block, Brindavan
Apartments, Redhills, Hyderabad.

5.' One'copy to Shri. V.Bhimadna, SC for Rlys, CAT,Hyd=bad,
6. One spare copy. ' '

T Dot cgfﬁﬁ b P ﬂ,(?j

Rsm/-
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withhold or withdraw pension, To fall within the expression

n"grave misconduct" it must be established that there was a

'tfénsgression of a seriodérnature of some established and
. definit rule of action. Seriousness of migbehaviour or

dereliction of duty is &£ the essence. _Miqor offence is

not grave misconduct”.

20, ° This éase 'is only a petty cas%,éummary trial case,

unconnected yith the Qfﬁicial‘duties._or functions. We are
not given the benefit of ggeing the,presidgntial sanctioq,
information to Accounts Officer and U.P.S.C. in this case.
Theréfore we are fortf.fied b)i the above Fuiings and applying
ﬁﬁhh,igmaadﬁ~¢\dv71L
the principles of the samﬁxrulingaof their Lordships in coming
to the following conclusion. When the provisional pension is
sanctioned the commutation of it is not possible. The loss
that causes to this applicant is much more than the alleged
petty offence. The punishment should certainly be compatable
to the gravity of the offence, which is not the case here,
There was no grave misconduct in the said petty case, even

if it results in conviction.

21. We direct the respondents to release to the applicar

'all retiremental benefits such as Death-cum-retirement Gratuity

commutation on pension, encashment of leave salary and unpaid
wages and allowances. wé choose not to order any interest in
this case, .However, the respondents are given liberty to take
any action appropriate after the final results of the criminal

proceedings are known. The respondents are directed to
implement the or-“er within 3 months from the communication
of this order. Under these circumstances the petition is

allowed with no order as to costs.

h Sydamo
(R.BALASUBRAMANIAN) _ (C.8.ROY)

Member (Admn.) Member (Judl,)

Dated éi:7ﬁ:December, 1991, 1 2;1

by Regrsreo (3 )./
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