IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD

0.A. 1023/91. Dt. of Decision : 17.10,94.
S.A, Rehman Sharif «« Applicant.
Us

1. Union of India rep. by
the General Manager,
SC Rly, Rail Nilayam,
Secunderabad.

2, Divl, Railway Manager,
SC Rly, Vijayawada Division,
Vi jayawada.
3, Sr. Divisional Personnel Officer,

SC Rly, Vijayawada Division,
Vi jayawada. «+ Respondents.,

Counsel for the Applicant ¢ Mr. G. Ramachandra Rao

Counsel for the Respondents : Mr, N.V. Ramana, 8C for Rlys.

CORAM:

THE HON'BLE SHRI JUSTICE V.NEELADRI RAO : YICE CHAIRMAN

THE HON'SLE SHRI R. RANGARAJAN : MEMBER (ADMN.)
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0.A.N0,1023/91. ' Date:17.10.1994.

JUDGMENT

| as per Hon'ble Sri Justice V.Neeladri Rao, ?ice Chairman [

This QA was.filed praying for a declaration that the
applicant is deemed to have been promoted or fitted in the
grade of Rs.455-700(RS) with effect from 1.8.1983 with
proforma fixation from 1.8.,1982 and in the grade of Rs.550-
150 (R3) from 21.5.1986 when the juniors to the applicant
weras promoted or fitted in the said grade with éll conseguen-
tial benefits including fixation of pay into the next higher
grades and arrears of pay after setting aside the impugned

proceedings No.B/P.535/VI/1/2/Vod.II dt. 26.11.13990/10.12,1920.

2. The facts which “give rise to this OA are(.as under:-

A

The Ministry of Railways decided to restructure
certain categories of Group 'C' & 'D' posts vide their letter
No.PC/IIT/B0/UPG/19 dated 29.7.1983, The following conditions
are stipulated by the said letter fnr giving promotion to

the grade of Rs.455«700(RS) against the restructured posts:=-

"(1i) The staff who will be plzced in the revised
grades in terms of these crders will be eligible
to draw pay in the higher grade from 1,8.83
with the benefit of proforma fixation with effect
from 1.,8.1982,

(ii}) The benefit of proforma fixation will be admissible
only to thoze staff who are placed in the vacancies

arising directly as a result of these restructuring
orders,

(1ii) The modified selection procedurs has been decided
upon by the Ministry of Razilways as ons time
exception by way of special dispensation in view
of the number involved."

By the date of the above letter of Ministry of Railways, the

I

applicant was working as Asst. Stetion Master in the pay scale
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of Rs.425-640(RS) . ‘In pursuance of the above letter dt.
29.7.1983 the case of the applicant was considered for
promotion as 3tation Master in the scale of R5.455=-700(R3)
to one of the restructured posts of Station Master and he

‘was also empanelled.

3. The applicant Qas undergoing the punishment of
- withholding of an increment for a period of 33 months
from 1.4.1983, while he was undergoing the said punish-
menﬁ, a charge-memo dt. 3.4.1984 was issued for imposition
of major penalty and ultimately an order was passed with-
holding aa increment of the apﬁlicant for a period of
33 months from 1.4.1987, the due date of the annual increment.
The applicant was again issued with charge memo dt. 27.11,1985
for imposition of major peﬁalty and ultimateiy by en order |
dt. 18.1.1988 minor penalty was imposed. The revised-pay;
scale§:E§§:§§§§:£§%§;éfﬁéct from 1.1.1986. Then the earlier
scales of R5.425+640 and Rs.455-700 were merged into a
single scale of Rs.1400-2300(R3RP), As the latest charge
memo dt. 27.11;1985 issued to the applicant ended in
a minor penalty by order dt, 18,1,1988 by withholding two
séts of_privilege passes, the applicant was given nromotion
as Stati9§ Master in the scale of Rs.1605;2660(RSRP) with
effect from 18.1.1988 on the basis of his empanelment as
against the vacancy in the restructured post of S.M. by

order dt. 23.2.1988 and Memo 4t. 19.5,1988,

4. The contenﬁion for the applicant is that as he

was not underxgoing any penalty by 1.8,1982 ths date from
which the notionallbenefiﬁ of promotion in the restructured
vacancy was given as per Ministry of Rsilways letter dt..
29.7.1983, he should be given notional promotion in the

grade of Station Master in the scale of Rs.l1660-2660
- s .4/"'
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with effect from 1.8.1982 and the wonetary benefit
had to be given with effect from 1.8.1983 and the
penalty of withholding increments should be operated

in the scale applicable to the promoted post of Station

. Master.

5. ) Bﬁt the respondents are relying upon m Circular
(Annexure R1) bearing No.,P(R)227/VIII dt. 26.7.1985 to
contend that as the monetary benefit was given with effect
from 1.1.1983 the crucial date for consideration for the

purpose of the sbove circular is 1.8,19293 but not 1.8,1982,

6. For appreciation of the respective contentions
of the parties it will be convenient to read the following

paragraphsgggpf the above referred circulsr:-

“1. Doubts have been raised regarding implementation
of restructuring orders in the case of staff who
are involved in D&A cases i.e, whose conduct is either
under investigation or DAR action has been initiated
Oor where penalty has bsen imposed, In this office
ketter of even no. dt. 24,11,84 it has already been
laid down that the guiding factor for reckening the
crucial date for consideration of D&2 clearance should
be the date of =ffect of restructuring viz, 1.1.1984,
It has also been mentioned in this office letter
of even no. dt. 2,5,1985 that the crucial date for
the restructuring orders effective from 1.8.81 —will

be 1.8.83., Based on this principle, and the principles

enunciated in paras 4.1 and 4.2 on pages 8 to 16 of
the brochure of DsA rulss 1968, the following clarie
fications are issued:-

2.(AijMindr penalty:

(1) Cases in which on the crucial date, the case
is under investigation or it has been contemplated to
impose a minor penalty or action has been initiated to
impose a minor penalty or the minor penalty has been
imposed but has not pecomez effective:-

_ In all the above cases, thr employees who are
eligible to be considered for promotion under the
restructuring scheme with the modified selection

procedure should be subjected to the relevant selection

procedure and declarad as suitable or unsuitable for
the promotion. All those who are considered suitable
for promotion should be given promotion from the
crucial date (1.1,84 or 1.8.83 as the case may be).
If they had been imposed any minor penalty at a later
date, the same should be given effect to in the grade
in which they have been promoted, with suitable
modification so as not to result in greater monetary

loss.
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The cases in which minor penalty has been imposed
and has become effective on the crucial date i.e.
theﬁéébloyee is actyally undergoing minor Qenalty

_on the crucial date.

In the above cases also the employees who come up

for cousideration for proaoction under the restructuring
scheme should be subjected to the modified selection
procedure, and, if considered suitable, should be

- empanelled.

/ﬁgrever, the catual promotion to them should be given
Y £rom the date the minor penalty imposed expires. In

case the Divisions have not subjected them O the
modified selection procedure, they stiould be subjected
to the modified selection procedure now for promoting
them for the vacancies that have occurred after the
crucial date since they could not have been promoted
against the vacancies which occurred on the crucial
date. However, it should be borne in mind that in
these cases they will not lose any seniority..

(B) Major Penalty:

Cases in which on the crucial date investigations
are going on or it has been contemplated to impose
"a major penalty or a major penalty charge-sheet has
been issued:-

In these cases also the employees who become
eligible for consideration for promotion under the
restructuring scheme should be subjected to the

 modified selection procedure. In case they are

considered suitable for promotion and since the

actual selection is being finalised at & much later
date under the restructuring orders, their names should
be included in the panel provided they have not been
impocsed any major penalty on the basis of D&A
proceedings or have been imposed only a minor penalty.
However, in cases where the minor nenalty has been
imposed and has become effective, the same procedure

as in para (2)(A)(ii) above should be followed.

ceb/~



: 6

7. . In para-l of the above circular, letter dt.26.11.84

of the Ministry of Railways is referrea. But in the case
of restructuring as per the said letter the actual benefit
of promotion was given‘witﬁ effect from 1.1,1984, It ié
not a case where notional promotion was given from a date
earlier to 1,1.1984 and the monetary benefit was being
given from 1.1.1984, Hence, the only date that could be
referred to as § cruciszl date for fixiﬁg the pay in the

promotion post was 1.1.1984.

8. It is evident from Railway Miniséry letter dt. 29.7.1983
that the strength'as on 1.8.19é3 had to be taken as basis for
fixing the vacancies in reg:rd to each cadre on the basis of
restrﬁctured posts and probably for that reason the monetary
benefit was being sllowed from 1,8,1983, But, it makes it
clear that the benefit of proforma fixation héd to be given
with effect from 1.8.,1922, It follows tha2t an employee who
was promoted in the vacancy arising ocut of restfucturing had
to get his pay fixed in the promotioq post as on 1.8.1982.

It mezans that acﬁual benefit of proﬁotion wasgiven with effect
from 1.8.1232 eventhough the arrears were not intended to be
given for therberiod prior to 1.8.1983. 1It means that by
1.8.1983 the concerned e&ployee gets one increment in the
promotion post. Thus, in the circumstances, it is just and
proper to treat 1.8.1982, the date on which the pav of the

concerned employee had to be fixed in the promotion post as

the crucial date, but not later date by which he had got already

one increment.

a, 30, in the circumstancés, we feel that the crucial date
for consideration of Circular dt. 26.7.1985 (Annexure-R1)

should be taken as 1.8.1982 but not as 1,8,1983.

...6/—‘ |



10, It is evident from the facts narrated, that the

applicant was not undergoing any minor penalty by 1.8.198%}
the crucial date. Para-2(A), sub=-para(i) of Annexure R-1
La-ﬂ\j Bt Wlode
dt. 26.7.198§4 an employee who was promoted in the vacghcy
arising out of restructuring had to be given the promotion
IS VN
if by the crucial date no ninor penalty was impesed or no
e '

major penalty,proceedings:weﬁgkpending. The minor penalty
if any given later had to be given effect to in the grade in
which the employee had been promoted;J}with } suitable modifi-

cation so as not to result in great monetary loss.

11. As admittedly there was no major penalty procesdinghf
were pending against the applicant by 1.3.1982 and even minor

penalty was not effective by 1.8.1982. the crucial date, we

have tb accept the contention for the applicant that he should
be -given the notional promotion in the post of Station Master

in the scale of Rs.455-700.(RS) with effect from 1.8.1982.

12, The learned counsel for the applicant submitted that
the question as to whether the respondents intended to give
ghe monetary benefit from 26,9,.1936 may Dbe l?ft open and hence
) VS FUVSE SE WS S

Lc—ma?—be-mﬁﬁe cléar that this order does not debar the

respondents from giving such monstary benefit from 26.9,1986.

13. As only minor pena;ties were imposed after enquiries
in regard to varicus charge memos issued to the applicant, he
was given due seniority on the basis of his original empanelment
in the post of Station Master)and on the basis of the said
sehiority the applicant was promoted as Station Supsrintendent
in the scale of Rs.2000-3200(RSR) vide proceedings No.B/P.535/
VI/I/1/Vol.2 dt. 24.3.1990.

14. In the result, the respondents are directed to fix
the pay of the applicant in the post of Station Master in the

scale of Rs.455-700(R38) as on 1.8.1982, The monegary benefit)
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heve to be given to the applicant from 1.11.19%0 as this )
\,i‘ws Wt bt fuin ool v p e & (L) G @A A AL da Sy, )
O was filed on 1.11.1991.<‘We will make it clear that this ’
order do=s not debar from considering about giving the
monetary benefitg with =ffect from 26.9.1986, as it was -
stated in para-8 of the counter affidavit that they were
considering about giving proforma fixation penefit from

26.9.1986 as the peﬁalties of withholding of increments were

over by then.,

i5. The OA is ordered accordingly. No costs./

(P~F— —& | e
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(R.Rangarajan) { V.Neeladri Rao)
Member (Admn.) Vice Chairman

.
Dated 17thOctober, 1994, x
Dictated in the open court. '

Grh.
A Loe
%"’ iy
Dy.Registrar(Judl),
Copy tos-

1. The General Manhager, South C
entral Rail
Rail Nilayam, Secunderabad, Sers,
2, Divisional Railway Manager, South Ce
: R ntral
gai}way, Vijayawada Division,Vijayawada.
3. Czs;or;);vi?ional Personnel Officer, South
ra allways, Vijayawada Di
Vi sraman s jay a Divisjion,
. ggz ggéy 20 ﬁr.G.Bamachandra Rao, Advocate, CAT,Hyq,
e O Py to Mr,N,V,Ramana,S.C. for Railways, CAT,Hyd,

4
5
5. One copy to Libra
7. One spare, CY.CAT,HYderabad.
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TYPED BY LECKED BY
COMPARED'BY - AFPROVED BY

IN THE CENTRAL ”A‘DMINISTRATIVE TRIBG A
HYDERABAD BENCH AT HYDERAE:

THE ION'BLE MR.JUSTICE V.NE LLALRinAO -
VICE~CHAT RMZ

AND

\ TiiE HON'BLE MK.R,RANGARAJAN 3 M{ADL)

LRBER7TUDGEMTN 2
1 B NO,.

:zl/o}{vﬁyguh S

Adrmitted ang Interlm directions k:
isqued.

Allowed.
- Disposed of with directions=———"

Dismisged.

: L
DismnissXd as withdrawn ﬁffgeffﬂ

Dismissed\ for default.
Ordered/Re

No order as %o costs.






