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OA 866/91

"JUDGEMENT

(as per shri Justice V.Neeladri Rao, Vice-Chairman)

The apj-pl icant was directdy recruited by the
Railway service Commission for appointment to the
post of Electrical Signal Maintainer Grade-A., BY
érder dated -21-2-~6¢ he was appointed as Apprentice
Elgptrical éignal Maintainer Grade-A. After com-
pletion of training the services of the avplicant
were regularised as Electrical!Signal Maintainer
Grade-A on 21-11-6¢, Notificaticn dated 28~2-72
was issued by Regpondent No.2 vroposing to hold
suitability test for the purpose of promotion to
the post of Assistant Sional Inspector Grade-III
(for short ASI Gr.IlII) . But the name of the appli-
cant was not included in the list of eligible
candidates to appear for the said test. But by
_notification.ﬁataﬁ No.P.282/SG/ASIs dt. 30-5=72
issu=d by R2, 15 employees incluiing the applicant
herein were asked to appear for written test
followe@ by viva voce test on 19-6-72 to consider
their suitability for promction to the post of
ASI Gr.III., The appliéant was successful in the
said test. He was empanelled as per the iist

publ ished on 5-9-72 for the post of ASI Gr.TIT.
-

2.  But the name of the applicant was deletad

£Zrom the said panel by order dated 23-2-73, Tt

is stated for the respondents that as the avplicant

had not completed 3 years of service in the category

of Electrical Bignal Maintainer Gr.a by the date

of consideration for suitability test for promotion

-
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contd...3.
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to the post of ASI Gr.III, the name of the applicant
was deleted from the panel. But the applicant was sent
for pre=promotional training on 7-7-76 and he com-
pleted the said training on 6-11=76. After the said
training the applicant was regularly promoted r as
AST Gr.IIi on 6-11-~76. "The applicant worked as

AST Gr.III in Sholapur Division till ke was transferred
to Secunderasbad Division ag per order dt. 2=-9=77.

The applicant sn.t?omitte};‘ir ggggigggfation when his

name was not shown in the/seniority list of ASIs Gr.III
published in 1978. Then by order dated 12-9-7¢

it was declared that the applicant was deemed to

have been empanelled as ASI Gr.III as on 21=11=72

the date on which he completed three years of

service as Blectrical Signal Maintainer Gr.A,
Proceedings dated 17=12-79 were issued by R2 by
inée:polatiﬁg the name of the applicant at $1.1Mo.158-«C

provisicnal
in t he/senicrity list gublished on 14-6-78,

3. Forty per cent of the posts of ASI Gr.III
have to be filled by direct recruitment; 20% have

to be filled up from amongst the intermediate

apprentices/and-the;remaining 40% of promotion by

sel ection.

4, Fourteen candidates were selected in 1973 by
way of direct recruiltment to the post of ASI Gr.III.

They were sent for two years training on 26—7—73.'

. After they completed the training on 25-7=75,

pred

contd,..4.
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thev were regul arly ampointed on 27=-1-76 as aSIs Gr.IIT,
The promotees who were empanelled on 5-9%72 which was
modified by proceedings dated 23-2973 were sent for
;é months training on 23-7-75 and on completion of
tr;ining the promotees were given regular promotions
as ASIs Gr.TIII on 11-2-76. But some of those pro-
motees were given adhoc promotion as ASI Gr.IIT even
in 1973 and some of them including shri Maichel
Christi were continued as adhoc promotee ASIs Gr.III
by the date they were sent for training while scme
of the other,pronoteeé including Shri A,Venkateswara
Rao were reverted by the date they were sent for.

training.

5. In the provisional seniority list of ASIs Gr.IIT
which was published on 14=-6~78 the promotees who
were originally empanelled in 1972 which was modified
(for short 1 973 promotees)
in 1¢73/were shown above the direct recruitshel ected
in 1973, After considering the objections, the
provisiénal‘seniority list dated 14-6-78 was made
final and the same was published on 17-12-7¢, All
the direct recruvits and the promotees were p:omoted
as Signal Inspectors Grade-IT on the same day i.e.
Assistant
17-10-1983. But in the senlodrity list of/Signal
Inspectors Grade-III published on 5-4-84, the
1973 promotees were shown below the 1973 direct
recruits. When the pronmotees raised e protests
the seniofity list was reviged whérein the 1973
promotees were again placed above 1¢73 direct
recruits and that senlority 1list was éubli§heé on
27-10-84. Thereupon the direct recruits/raised
objections bf contending that as their reqular

appointment was earlier to the regular promotion of

the promoteesg, they have to be shown as seniors
contd...5.



to the 1¢73 promotees. That seniority list was again

revised on 16-11-90 whe rein the 173 nromotees inclu-

ding shri Maichel Chdsti who were workzng as 'as1 ex] G&“III
were sent for tralnlng,

o e —_—— N

<recru1ts and the remaining 1¢73 promotees including
Shri A.Venkateswara Rao and the applicam t herein were

shown as juniors to direct recruits,

6. Thereupon shri A Vernkateswara Rac filed 0.A.
77/¢1 praving for restoration cf his place in the
seniority list as per the final seniority list,pub—
.lished on 17-12-79. The applicant herein filed this

mA,daMh@shﬂhrr&id.

7 As there is quota for direct recruits and the
prometees to the post of ASI Grade~III, para 302

of the Indian Railway ®stablishment Marual (IREM)

is &tracted. It is wntended for the réspondents
that as the dates of regular appointment of the
direct recruits are earlier o the dates of the
reqular promotion o £ the promotees and as para 302

of IR® lays down that the date of entry into service
has to be taken into conéideration for determination
of inter-se éeniority of promotees and direct recruits
the direct recruits-wére shown above the promtees
inthe impugned seniority 1ist dated 16-11-90. Tt

is further stated by the respondents that as some

of the 1973 promotees including Shri Maichel

were promoted as ASI Gr.IIT long before the regular
appointment of direct recruits and as they continu=4

;;/Ehe said adhoc posts by the date they were sent

contd..,éz
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for training amzféhey were regularly promoted on
successful COmpletion.of trainimg,;g%%ér'geniority
was reckonad from the dates of theinépromotions
and hence their dates of entry were earlier to the

dates of entry of the direct recruits and accordingly

they were shown as seniors to direct recruits.

8. But the contentions for the applicant herein
and the applicant in OA 77/91 ard other 1973 promo-
tees who were shown below the 1973 direct recruits
as per the immugned seniofity list are two fold:

(1) Para 306 of IREM states that candidates selected
for appointment at anlearlier selection shall be
senior to those selacted later irreapective of the
dates‘of posting eacépt in the case covered by
paragraph 305 of IREM. As these promotees werd
empanelled in 1972 and the modified proceedings
igsued on 23-2-73 were by way of deletion of some
of the names and as it is not a case of addition

of any names in the panel, it has to be held that
they were selected earlier to the date of selection
of the direct recruits and accordingly they were
rightly shown as senlors to 1¢73 direct recruits

in the final seniority list dated 17-12-79.

{ii) The training for promotees to ASI Gr.IIT was
arranged at1,R,I.5.E.T. that imparts special train-
ing not only to‘the railway employees of various
zones in the country but alsozihe employees of
neighbouring countries.Bue to that reason the
institute has to plan and arrange the training
programme in such a manner as to cater +o all the

zonal railways and other countries. The employees

-
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of S.C.Railway could be sent to that Institute for
training as and when their turn comes. There was
thus delay in sending the 1973 oromote55.for tralning
which is pre-promotional. The promotees should not
be made to suffer Jdue tp the del ay in sending them
for training. If they were sent for training shortly
after they were émpanelled just as the direct
recruits were sent for training shortly after their -
selection, theyv would Eave been given regular pro-
motions long before the date of ragular appointment
of the direct recruits, Keeping the same in view
they were rightly shown as éeniors tc the direct
recruitg in the final seniority list pﬁblished

on 17-12-"7¢,

c. Para 302 of IREM envisages that the intar-se
seniarity of direct recruits and promotees has tp be
determinad on the basis of entry into service, that
is the date of regular appointment/promotion. If
the regular appointment/prombtion is beingggiwé
systematic way, then no undue prejudice would

cause either to direct recruit or the promotee.

éut when vacancies were available for a particular
source and when selection was made in t ime and when
the candidates were sent for pre-promotional train-

ing, the question as to whether the candidates

selected from that source should be deprived of

their? ~88ni0TAEY ™3 which they would have got,

when there was inordinate delay in sending them for

b
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training. The training for the promotees was for

: Anyvhow .
four months only. fI#/the modified panel in regard
to the promotees wh was published on 23;2-73. If
they were sent soon for training without any delay
they would have completed the training ewea in 1973
itself./ It is true that the training hstitute
caters W the employees from the various railway
zones besides from other countries and it has to
necessarily £ix up a programme resulting in delay
in sending the promotees to training. Thereby
it can be stated that the delavy was not motivated,
But at the same time in interpreting para 302 the
delay in sending the promotees for training has

to be kept in vieyw.

10. While disposing'p.A. 77/91 we felt a doubt
as to whathsr para 306 of IREM is applicable when
the periods for training from different sources
are varying. But &s we had ¥ held therein that
on the.ground of equity it is just and proper to
take into consideration the inrodinate delay in
sending the promotees for trainin%. We felt that
if direct recruits were salected for earlisr
vacancies and if promotees were sele cted for
later vacancies and as the periocd intervening

betwaen the dates of selection of direct recruits

’ - . AT N X ot A -
the vatanciss~$orfwhdcH. theyr-arerreetilsed arb.relSvahtuSo we

and promctees is not considerable/ma. directad the
il

respondents to produnce the relevant record which

indicates the vacancies for each vear for which

the direct recruitment ani promotions were resorted to.

ﬁ/

contd...gy.
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It was stated Wy shri K.K.Babu of CPO*'s office, SC Rly.,
secunderabad who was pfesent during the consideration
of OA 77/91 that he searched for the relevant records
in the office and he could not trace them and informed
the officers to that effect. Hence we ultimately
held in order dated 14-11-94 in OA 77/91 that though
the competent authority can correct a mistake/there
was no suchk mistake which conmpelled them to correct
the seniority list dated 17*12;79 in regard to the
applicant therein and accordingly we directed the
respondents to restore his seniority as per seniority
list dated 17-12-79., Thus the direction was that

the applicant therein who was a promotee should be
shown above the 1973 direct recruits and the
representations cf the direct recruits ;;‘decade

thereafter should have been rejected on the ground

of laches,.

11. The learned counsel for the applicant herein

who was also the learned counsel for the appl icant

~in OA 77/91 contended as under:

(1) The narme of the applicant herein was shown
above Shri A.Venkateswara\Rao, the applicant inOA 77/¢1
in the panel that was published on 5-9-72. Aas such
the applicant herein should be shown as senior to
the applicant in GA 77/¢1 in the seniority list of
ASTs Gr.IIL. As the name of the applicant in 0a 77/01

has to be shown above the 1973 direct recruits

’V/

contd... 10,



consequent upon the judgement dated 14-11-94 in OA
77/¢1, directicn has to be given for maintaining the
plaée of the apﬁlican; herein as per senioéity list
published on 17-12-7¢.

(1i1) There is no bar for consideratipn for
promotion even before the completicn of eligibility
period and if one is ermpanelled he has to be given
promotion on completion of el igibility period. As
the appl icant completed three y2ars of service in
the post of Blectrical Signal Maintainer Gr.A by
21~11~72?proceedings were issued by giving him
senlority with effect ffom 13-3-74, that is the
date on which he was promoted as ASI Gr.III and
the deletion of the applicant's name from the panel
as per proceedings dated 23-2-72 is erroneous.

(1ii) Tt is open to the General Manager to

asiper {paral (hT4 LTREM
relax the relevant rulefand as the applicant was
permitted to appear for the suitability tést and
as he was empanelled énd especiailyxmhen he got
sufficiently higher ranking, relaxation should be

given in regard to the same.

12, It is not in controversy that the applicant
had not completed three vears of service in ‘the
lower cadre i.,e. Electrical Signal Maintainer Gr.A
even by the date the written test was held for

| the suitability test .(the applicant was regularly
apocinted as Electrical Signal Maintainer Gr.A con
21-11=-6¢. The notification dated 28-2-72 was
originally issued for alerting the eligible candi-
dates for suitability test wherein the name of the

applicant was not included. His name was included

contd, ..
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cnly in’the notification dated 30-5-72 in regard to
the.candidates who were asked to aopear for the
written test. The written test x¥s followeé by
viva voce, was held on 19-6-72, His empanelment
was on 5=-9=72). It is stated for the respondents
that no record was available to show that rela%ation
was given to the applicant so as toc enable him to
appear for suitability test even t hough he had not
conpl eted three years of service int he lover
cadre by the relevant date, Though the learned
counsel for.the appl icant had taken time to produce
the reievant document in regara to relaxation, the
same was not produced. It may be noted that while
the name of the applicant was deleted from the panel
as eariy as dn 23-2-73-on the‘ground that he was
not eligible for consi&eratioqgilggfﬁgheply on the
basis of his representaticn a’proceeding was isasied
in 1979 to consider his senicrity from 13-2-74
the date on which he was promoted as ASI Gr.IIT on
adhoc basis. But we feel that if in faect any
relaxation was given in regard +o the égfalicant.
his name would not have been dsleted on 23=2-73
withdn.
which isé}ess than five months after his name was
empanelled in September 1972, PRurther if there |

was any order of relakation, the applicant would have

. referred to it in the representations made after

his name was deleted from the pankl by proceedings
dated 23-2-73, As no document wés filed in support
of itfit ¢an be reasonably‘presumed that there

was no order of felaxation aﬁd accordinély it was

not referred to in anv of his renresentations.

contd.. .1,
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13, The promotion f rom the post of- Electrical Signal
Maintalner Gr.A to the post of ASI Gr.III is by way
of selection. The eligibitity for consideration for
the sgaid promotion is three years in the lower grade
by the date of the issual of notification for promo=-
tion. The learned counsel for the applicant had not
drawn our attention to any provision which enables

a candﬂiate Eo anpaa for the suitabiliéy test for
consideration for promotion even when he was not

having eligibility period.

14, Para)214(C) ggggggg:}iua,g,m_ envisages thmat
staff in thé immediaéelylloﬁer grade with a minimum
of twc vears seréice in that grada will only be
el igible for promotion. It further States that the
conditionc:féggﬁﬁg years of service would stand
fulfillec:t at the time of actual‘promotion‘ and not
nNnecessarily
/at the stage of consideration. Para 214 is in
regard to promotion on the basis of seniority. The
same cannot be extende& in regard to vromotion
by selection on merit. There is thus no force in
the contention for the applicant that even though
he had net completed three vears of service in the
lower grade by the date of consideration for pro-
motion, he would be considered,esex thowgh the
promoticn could be given on completion of eligibility

period, ‘ -

15.  When the prorotion is from more than two sources

the date of entry into service is also relevant for

determination of inter-se seniority. If relaxation

is going to be directed in the case of the appl icant

then the date of entry ints sexwice of the appl icant
4;5E2/§SI Gr.III has to be advanced whereby he would

contad . e 13 .
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become senjor to the 1973 direct recruits while as
per present date of entry he is junior to the 1973
direct recruits which naturally causes prejudice to
the 19073 direct recruits. It is evident that the
applicant herein was not eligible for consideration
in February 1972 or even by Ssptermber 1672, the date
on which the panel was prepared. He could have been
naturally considered at the time of next selection.
It is not known as to when'the-neﬂt sel ection was
held.But his promotion as ASI Gr.IIT was regularised
on 6-11-76 the date on which he completed the pre-
promotional tra ning., The direct recruits were
raegul arly appointed on 27-1-=76 on completion of two
vears of @ traning., It cannot be stated that there
were administrative delayswhich caused delay in
ragard to the promction of the applicant. Thus

we feel that it is not a case where a direction

has to be given to tha competent authority to relax
the rule even ¥ there is § power to rela%, so as

to regularise the empanelment of the applicant in

Sevptenber 1972,

16. As already referred, the challenge in this 0.A.
and algo in OA 77791 is in regard to ths seniority list
dated 16-11-20 and the claim is that they have to be
given the rankings in the seniority list as per the
1ist Aased published on 17-12-79, When some of tt';e
relevant facts are not available as per pleadings

in O.A. 77/91;the relévant material was supplied

during the courss of arguments in OA 77/91. As the

-~
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said material was relevant for congsideration of this
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0.A. also and as the learned counsel for the appli-

cants in both the 0.As. is one amd the same we refer-

rad to that material even in this 0.aA. even though

it was not referred to in the pleadings in this 0.A.

pro——s

is Adismisse=d., No costs.//
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(R.Rangarajan) (V.Neeladri Rao)
Member/Admn . Vice~Chairman T
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