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V. Venkata Subbaiah ++ Applicant
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3. Deputy Chiéf Engineer,
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A _762/91., _ Dt, of Order: 22-11=-1994,

(Order passed by Haon'ole Shri A.V.Har idasan,
Member (J3) ).

In thié épplicatinn filed under section 19 of the
A.T.Act, 1985‘, the order dt.10-12-1988 of tha Respondent No,2
removing the appli:ant from service with effect from 20-12-88
is under challenge, Shortly stated, the case of the applicant

is ag follous =

The applicant while working as Highly Skilled
Fitter Grade II in the scale of Rs.1,200 - 1,800 applied for
a day's Cysual Leave on 27-1-1987 and proceeded to his native
: kakb
place for seeing his ailing mother. The conditicn ofkmmther
was bad., He sent a letter to his immediete superior seeking
extengion of leave. Bs-his_mother died, he got mentally up-set
and became a paychiatri@}patient. He was taksn to Madras and
treated under a P ychiatrist, In the meanuhile, the Respon-
dent-No.1 issued a memorandum of charges for a major penalty
proceedings on the ground of unauthorissd absence. This
tharge sheet was not personally served on the applicant,.
However, coming to know that an enguiry against the applicant
was pending, tha applicaﬁt's wife in December, 1988, made a
frEquest for postponement of enguiry pfoceedings by one month,
The applicant did not hearg anything further. When he became
phisically and mentally alright, hs reported for duty on
10-4-1989 with a private medical certificate as well as a
fithess certificate from the Railuay Doctor. He was not
permitted to join duty. The Oy,C.M.E. informed the applicant
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vide his letter dt.3—10-19§9 that he had been removed
Prom service with effect from 2 -12-1988 for unauthorised
absence from 28-1-1987 to 31-12-1987 and that the applicant's
letter dt,17-9-1989 uas treated as an appeal and that it uas
rejected. The applicant filed a revision pefition to the
Chief Workshop Engineer, S5.C.Railway, Secunderabad, which was
also rejected. Under these circumstances, the applicant has
filed this application sseking te guash the order of removal
from service on therground that Asst,Works Manmager wes not
comge tent to initiate disciplinary proceedings against him
'ﬁﬁg;that the snguiry uagfi;/uialatiun of principles of natural
justice, the charge-shest was not served on him, that the
enquiry authority held-him guilty without verification of
records and that the punishment of removal from service is
disproportionate to the alleged misconduct. The applicant
[
prays that the impugned order may be set aside andhhe may be

Jox | ‘

directed to re-instated into service with full back uages and
n

other service bensfits.

24 The Respondents in their reply admitted that the
memorandum of charges was not personally served . on the
[t

applicant as the same was returned unserved and, the enguiry

was held expartg, as the notice’ issued to the applicant ko

returned unserved. Houwever, they contendeg that as the guilt

of the applicant was established in the enquiry held»——fe—the

goiIt—orthe applicamt—presved, the penalty of removal from

service is jus€ified and no intervension is called far.
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They have also contended that the appeal and revision were

also considered and rejected.

3. We haua perused the pleadings and damments annexed
thereto as also the enguiry file, WUe have heard Shri G.V.Subba
Raop, lezarned counsel for the applicant and Shri V.8himanna,

learned standing counsel for the Respondents.

4. It is a fact beyond dispute that the charge sheet
was not served on t he applicant and that the order of removal
from service was also not served on the applicant personally until
he was informed by the Dy, ,CME that the applicant was removed
from service, A perusal of the enquiry report makes it clear
that the enquiry authority has not held the enguiry in confer-
mity with the rules. From the report it is sesn that no
witness was sxamined and no document uwes exhibited in support
of the charge. UWith a mere statement that the imputations
against the applicant was that he absented unauthorisedly
fraom duty as stated in folio-5 as a statement enclosed to the
0.A.R.Pile, without consgidering any euidance, the £.0. has
entered a finding that the applicant was guilty. It is not

mentioned by the Enquiry Author ity asg to whather any valid
document was marked in evidence, in support of the chargs.

Shri V.Bhimanna, learned counsel for the Respondents argued
that as the charge against the applicant is one of unauthorised
absence, the only evidence that can possibly be adducaed is a
statement of the Asst.Works Mapager, and this statement has

been enclosed to the enquiry file and therefore it cannot

‘/\’\/ '.l’5.
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.be held that this is a case of nil evidence. %% 3% OO
Hﬁ%&ﬁﬁ%QEn an ordei in a desciplinary proceedingg the reason
for the finding should 5é recorded., The evidence in suppqrt
and against i% should be diseussed. At least in the report of
the £.0, such discussion must be there. In this case neither

the Disciplinary Authority in his impugned order nor the
Enquiry Autherity in his enquiry report has discussed any

gvidence, and.@? is seen that no evidsence at all was recorded.
A finding of guilt,can be arriwed at only on the basis of
legally acceptable evidence, The Ass?QVHnrks Manager who has
allegediy sent a stafémant to théseffect that the applicant
was unauthorisedly ;Esant should have been called as a witness
and the veracity of the statement should have been tested by
examining him. The statement should have been proved and
exhibited in evidence. After taking the evidence in support
of the charge even in an exparte enquiry, it is necessary to
give an opportunity to the delinquent employee to adduce
defance evidence., A copy of the exparte proceedings should

have been sent to the employee. This has also not been done.

Under these cirucmstances, we are of the considered vieu that

the manner in which the Inquir; was held is highly irregular

and improper and that even in that irregular ingquiry, the finding
arrived at cannot be supported for want of leqal svidence, |

Hence we set aside the impugned order dt.10-12-1988 removing

the applicant from service with effect from 20-12-1988., Ue

consider that a sdirection Q;z/ii:isg;ats the applicant in o
/‘/ loo-o-ﬁ. e e
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Copy to:-

Assistant Works Manager, Wagon Work Shop, S.C.Railway,
Central Railwey, Guntupalli.

Works Manager, Wagon Workshop, S.C.Rly, Guntupalli.

Osputy Chisf Enginser, Wagon WYorkshop, S5.C.Rly, Guntupslli.
Chief Workshops Enginser, SCRailway, Reil WNilayam, Secunderabad.
One copy to Sri. G.\:{.Subba Rao, ad ocats, CAT, Hyd.

Ons copy to Sri. \:/'._Bhimanna, Addl. CGSC, CAT, Hyd.

Ons copy teo Librar;, CAT, Hyd,

Ona spare copy.

_ Rsm/-
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service forthuwith with a Purther direction to treat him as

under susgpension from the date on which date he reported to

duty and with a libérty to regpondents to pmoceeddagainst t he

applicent dengvo from the stage of issue of a charge sheest will

>

¥

meat the ends of justice in thes circumstances of the

the result, ths application

declarations and directions :=-

3.

avl/

There is no order as to costs.

n

(a)the impugned order dt,10-12-1988 of
the Respondent No.2 is guashed and set

aside;

(b)the Respondents are directed to re-
instate the applicant forthwith;

(c)the Respondents shall treat the appli-
cant as on susgpension with effect from
10-4-1989 till this date and to pay him
subsistence allowance as admissible as
per rules within a period of three months
from the date of communication of this

crder ;

(d)the Respondermt s will be at liberty

to proceed against tha applicant for his
alleged unauthorised absence on the _
basis of the memorandum of charge: after
duly communicating the memorandum of
charge toc the applicant; and if the
Respondents decide to conduct such a
de~novo proceedings, the same shall

be completed within a period of six
months from the date of communication

of this order.

Member (J)

Dt, 22nd November, 1994,
Dictated in Open Court,
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