IN THE CENTRAL ADMIN ISTRATIVE TRIBUNAL : HYDERABAD BENCH
AT HYDERABAD ‘

0,AN0,657/91 Date-of Order:2.5,95
BETWEEN 3
Gatta Sambpasiva Rao .o Applicant,

AND

1, The Officer-in-Charge,
EME Reco1rds,
Trimulgherxry PO,
Secunderabad-21,

2, The Director General of EME,
Directorate General of EME,
Army Headquarters,

DHQ PO, New Delhi-1il,

3, Shri M.T.Kunhi Kannan

4, Shri O.Phillipose .

5, 2Ziaul Hasan Ansari

6, Shri Laxman Ganpat Jadav . .. Respondents,
\ .

Counsel for the Applicant .. Mr,N,Raghavan

Counsel for the Respondents .. Mr,N,R . Devraj

CORAM

HON *BLE SHRI JUSTICE J%ysELADRI RAQ ; VICE CHAIRMAN

HON *BLE SHRI R.KRANGARAJAN ; MEMBER (ADMN.)

e




oB.657/91
Judgement

( As per Hon, Mr. Justice V. Neeladri Rao, v.C. )

Heard Sri N. Raghavan, learned counsel for.the
applicant and Sri N.R. Devaraj, learned counsel for the
respondents.

2. This 0A was filed praying for a direction to R-1 and
R-2 to promote the applicant as Stenographer gxaphei.er.II
on the basis ofi his seniority in the post of Grade III and -
to restore his senidrity in Gr.II in the scale of ?’,1400-
2300 and for a conseguantial direction to R-1 and R-2 to
pay him in the pay scale of ?:,1400-2300 from ths date of
promotion of his juniors.
3. The applicant is working as stenographer Gr.III in
the R-1 offic=. He was promotead bn the bhasis of his
senio;ity as Stenographer Gr.II with sffect from 1-12-86
and posted to 512 Army Base Wdrkshop at Pune vide letter
No.3494/58 CA IIT dated 29-11-86 (Annexure-I). But the
applicant tendered unwillingness certificate for fromotion
and the same was accepted by the competent authority on
30-1-1987, The D?C which met in 1987 considered the caselof
promotion from Stenographer Gr.III to Gr.II Stenogripher
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in regard to vacancr’uptoL: n=L

. Pwepn R-3—+to-R-0 were
promoted.. Then Sri J. Ramani, Sri Gurbir Singh, Sri

R.N. Arora and Sri Mohandass were promoted with effert
from 31—10~1982) while ¥. Venkat Réman was vromoted with
effect from 4-11-1987-3t is stated for R-1 and R-2 that as
per Deptt. of Personnel & AR OM NO.ZQOEZ?B/Bl Estt (D)

dated 1-10-81 (Annexure II) refusal of promotion by an

individual entails that no syueh offer of promotion would
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be issued to him for a period of one yesr and as there was

an embargo in regard to cromoation of the applicant upto

29-1;1988 his case was not considered taithe vacancies which

existeéd upto 31-12-1987. The Further case of R-1 and R-2 is

that such an embargo with regard tﬁ sri K. vankat Raman was

© o Bt ‘

over by 3-11-1987 and his case for ﬁromotionlto Steno Gr.;I

was considered for the vacancies upto 31-12-1987 and hencé

he was given promotion with effect from 4-11-1987 eventhough

he was senio% to aly the other four who were promotdd with

effect from 31+10~-1987.

4. Aftef the embargo for promotion in regard to applicaht e L

over on 29-1-1988, the applicant was given promotion as

Gr.II Sfenogrépher and posted to HQ Technical Group EME,

Delhi Cantt. vide letter No.3494/02/CA.III dated 29-3-88. As

the said vosting was 23lso outside Secunderabad and as the

applicant is interested in insitu Qromotion'i.eﬂ posting &bter

promotion at‘the very place where be is working,he did not

move from Secunderabad te join the promotional post. But

evan on 29—3-1988(prohab1? anticipating promdtion and posting

to Delhi the applicant submitted an application &ated—2%=3-88

reqgquesting for his posting at Sscunderabad onlpromotioﬁ.as

Stenogravher II. The same was forwarded to the Army Head-

q%gizers hy Capt. (JS Handa) Record Officer, for OIC Records
’gpy letter No.3494/X/CAEi§I dated 13-3-89 that pending receipt

of reply from Army HJ the promotion orders issued in respect

of the applicant herein and two others may be held in abeyance.

It may be notedk that besides applicant s/Sri M. Satyamarayana

Reddy, and SA Nageswara Rao, alsco requested that they too

may ke retained at Secunderavad on thgir‘promotiﬁn from

Stenographer Gr.III to Stenographer Gr.IlI.




® 5. But even hefore letter dated 13-3-89 referred to

SuUpra was issuedfthe applicant was informed by letter No.

3494/124/CA.iII dt.17-8-88 thst he had to move on{:::jﬁ
QQ§§E§§iéﬁ:Eﬁmuposting at HO at Delhi, as withhoiding
movement order pending clarification from Army HG is not
ﬁgzgpprOpriate zction. The applicant was further informed
that if he is not interested in promotion he is free to
give his unwillingness certificate. It is fur;her_stated
for R-1 and R-2 that the promotion of the épplicant as per
proceedings dated 17-3;1988 was held to be correct by the
Army HQ as per their letter dated 19-5—1983 and the same
was communicated to R-1 office by letter dated 13-6-88 with
a request €3 move the applicant on promotion or{__  to get
unwillingness certificate from him, But the applicant
stated that if his request is not going to be acceded to
he will mo?e the Court and appiication dated 22-7-88 was
submitted to the said effect and it was forwarded to Army
HQ by R-1 by letter dated 8-8-88. R-1 informé&d R-2 by:
letter dated 8-10-1988 that the applicant and Sri M. Satya-
‘ 0T ek R v
narayana Reddy were issued sbow—cause—noticeﬁﬁs to why
disciplinary action should not be taken for not rendering
willingness/unwillingness to move on promotion from the post
as ordered by EME ﬁecdrds. Then the applicant and the
Al ORA
others iﬁﬁasm&dbthat they are unable to give the certifi-
cate due to.nonfrecéipt of satisfactory reply from Army HQ
i.e R-2.
6. - Then the applicant submitted avplication dated 27+2-1989
that the promotion of his juniors M/s Mohandass, Gurbir
Singh, and =.N. Arora are in violation of the norms for

promotionfand he had been vpromoted much latter than others

and the same affected his promotion prospects and until
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the seniority question is clarified he cannct givenq his
w;llingnesé/unwillingness certificate. The applicant had
again submitted an application datéd 17-8-1990 and the mame
was also férwarded to Army HQ by R-1 as per letter dated
27-9-1990,

7. The DPC had drawn xxpgnei in February, 1991 a panel

‘of Stenographers Gr.IIT for promotion to Stenographer Gr.II.
for the existing vacancies and R-3 to §—6 herein are in

the panel. They were promoted with effecf from 28-2-1991,
Out of the above fOUﬁ/tWO had given unwillingness certifi-
cate and the remainiﬁg'two were given postings iﬁplaces
other than Secunderabad'on that promotion.l This applica-
tion was filed on 4-7-1991.

8. It is evident thut the applicant was promoted as
Stenographer Gr.lI by letter dated 29-11-1986, w’pen hisg
turn had come. It is not the case df the applicasnt that
even by then/his juniors were considered for promotion to
the nost of Stenographer Gr.II.

9. As the applicant was postéd to Pune on§§§§i§£iéﬁf:§

in 1986, and as he was interested in his nosting at
Secunderabad on his vromotion, he had 4+ givexﬁnwillingness
certificate for his promotion in 1986, The said unwillingness
cértificate was given on 30—1;1987 and the same was

accept?d by the competent authority. Asrpér oM dated
1-10-1981 referred to supra, the case of (gaiindividual for
promotion cannot be considered for one year if he refused
promotion. Accordingly, hisrcase for nromotion can be con-
sidered only fof vacancy that may arise on or after 30-1-8§.

Hence, it _is stated for R-1 and R-2 that the case of the

applicant was not considered for promotion for the vacanéﬁ%



upto 31-12-1987, If the embargo in regard to promo-
tiocn of the applicant expired even by 31-12-1987, his
- case could havaz been considered for posting at Secun-
derabad on promotion, for wo of the vacancies which had
arisen in 1987 were in Secunderabad itself and Sri .
C. Mohandass and Sri K. \Venkataraman were posted in
those tuwo Qacaﬁcies. But subsequent to that year i.e.
after 1-1-1988 no vacancy in the category of Steno-
grapher Gr,II had arisen in R=-1 office at Secunderabad,
10. Fourteen posts of Stenographers are sanctioned for
the office of R=1 in 1978 as per peace commitiee report
and out of them five are in Gr.,II and eight are in
Gr,III and one is in Gr.I, But odt of the Stenographers
working in R-1 office, two are in Gr.I, three are in
Gr.II,.and eight are in Gr.III. Contention Por the
abplicant_is that when five posts ef stenographer Gr.11l
were sanctioned for the foicé of R=1, R=1 is not
justified in not filling the remeining twe posts of Gr.Il
and if those twec posts of Gr,II are going to be Pilled up,
two more vacancies in Grade Il will arise in R-1 office
at Secunderabad iteelf and then the applicanf can'be
accammodated in Secunderabad itself, Sucﬁ a plba‘uas not
raised in the DA filed in 1991. The applicant had come
out with that plea by way of additional affidavit.
11. The case of R-1 and R-Z‘uith reference tothe above
plea/jof the applicent is as under :

R-1 School was originally headed by a Btigadier,
In 1983 it was headed: by a Najaf General and in 1985 it
was headed by a Lieutenant General, As per letter dated
;—/5-1981 vide No.B,17116/EME/ORG/3/2598/D(CIV-1) read
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with amended letter dated 18-8-1982 vide No.B/17116/

EME Org.3/2598/D{(Civ.I) (referred to in para 4 of the

" additional affidavit Filed on behalf of the respandents,
cdpy enclesed), stenographer Cr.I has to be allotted to

Ma jor General and above, while Stenographer Gr,II has to
he allnfted to each Brigadier, Thatrletter further

states that there should not be any increase in the total
number of stenographers sanctioned to the each institute,
there is one Lt. Genm, one Maj, Genl, and th@ee Brigadiers
in R=1 School, Hence thwe should be two stenocgraphers
Gr,I and three stenographers Gr.II and remazining should

be stenographers Gr,III. Hence, one out of the sanctioned
posts of Gr,II was upgraded even in 1985 and another out of
the fiue sanctioned posts stenographer Gr,.II was down
graded to stencgrapher Gr.III. As such only three posts
of Stendgrapher Gr.II in the school of R-1 are filled
uhib; theﬁtuu posts of Stenographer Gr.I are filled in

the same school.

12, 1t is contended for the appliéant that it is not
épeﬁ to the R=1 to alter the‘sanctioned strength. of five
Stenographers in Gr.IIl for their school, as it will bé in
the nature of amendment of Recruitment rules uhich can be
done only by the Rule making authority, But there is no

force in the=sid contention, .Even the Army HU issued

letter dated 1-5-1981 and it is to the effect that there
should not be any increase in_thé total strength of 14 steno~
graphers éanctioned for R-1 school, while making an
appointment of Sr.PA to Major Ceneral and above which is
redesignated as Stenographer Gr.I as per the amendment

)
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in 1982. 1t may be noted that the provision for
Stenograpﬁer of higher grade for officer in the

8¢ cadre of Major General and above, was made to
have more promotional avenues for Stenographers when
it was being represented that there was stagnation,
Thus it is mot a case of alteration ef stf@ngth of
Stenographer Gr.II by the office of R-4% 0On the
cther haﬁd it is being done only on the basis of the
instructions: that were issued even in 1981 and 1982,
Hence, the contention for the applicant that the five
posts of Stenographer Gr.II should be maintained in

the office of R-1 is not tenable,

13. It is not stated for the applicant as to why his
juniors could not be promoted in 1887 when he refused
his earlier promotion and thereby he had to forgo
promotion for one year as per the 0N dated 1-10-1981
referred to supra, In vieu\nf the enbargo for one year
in case of refusal of promotion, he will also lose

his seniority if his juniors are being pfemoted in
regard to vacancies which had arisen before the expiry
of the mmbargo in regard to him., Thus it is the one

of the applicent losing seniority over his juniors -
Sri Gurbir Singh, Sri RN Arora, and Sfi B. fMohandass

as they were promoted in regard to vacancies which had.
arisen in 1987 i,e, even before the period of embargo
in regard to him expired, |

14, The applicant can claim seniority if he joins the
promotion post in pursuance of the arder dated 29-3-B8,
In the counter affidavit filed on behalf of the respon-

dents R-1 and R=2 if is stated that in case the applicant
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is gbing to join promotion post in pursuance of
order dated 28-3-1988 he will be getting seniority in
Grade II and it will be reckoned from 22-2-1988, Pro-
bably that is thé date on which vacancy might have
arisen or thé date on which the DPC might have recom-
mended promotion of the applicant., It may be noted
that the said order of promotion is kept in abeyance,
So, it means that the applicant can join the said posy
even now, If he is going te join that post his seniority
hés to be reckoned from 22-2-18588 as referred to in the
counter affidavit filad by R-1 and R-2, Thus, even nou
he will be senior to R-3 to R-6 if he is going to joia
that promotion post., But if he is going to give unuil-
lingness certificate he will be lasing that seniority
also,
15. It may be seen that it is stated for applicant that
due to the domestic difficulties referred. to by him i.e.
due to ailment of one of his sons and the condition of
his Qife, he is not in a position to move out and as such
he had giueﬁ up prometion which was given to him in 1986,
16. 1In the above viev the only direction that can be
given by this Court in view of the existing rules is to
the Pollowing effect :- | |
In case the applicant joins the post at New Delhi
in pursuance of the promotion-cum=-posting order dated
29~3-1988 which is still kept in abeyance, the reguest
trénsfer back.to Secunderabadqgaﬁgﬁg registered as if
it were given on 29-3-1988, the date on which the post-

ing order was issued,
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17. In the result, the 0A is disposed as above, IFf
, the applicant is going to join HQ Technical Group,
* Delhi, as Stenographer Gr.II interms of office order
dated 28B-3-1988 on or before 30-6-1995, his request
Vfcr transfer back to Secunderabad has to be registerad
by treating it as registered on 29-3-1988.
18, The OA is ordered accordingly; No costs./

(R, Rangarajang {:}(U. Neeladri Rao)
member (Admn., Vice~hairman

Q=
I
Dated : May 2, 95 SP[

Dictated in Open Lourt :

Dy.Registrar(Judl)

¢

oo Copy tos-
1. The Officer-in~Charge,

sk. E.M.,E.,Records,
Trimulgherry P.O,,
Secunderahad=-21,

2. The Director General of EME,

Directorate General of E.ME,,

Army Headquarters,

D, H.Q.P.O.New Delhi=11.
3. One copy to Mr.N.Raghavan,Advocate,CAI,Hyd.
4. One copy to Mr.N.R.Devaraj,Sr.CGSC.CAT,Hyd.
5. One copy to Library,CAT,Hyd,
6. One spare COLy .
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