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C.P. 38 of 1993 

in 

M.A, 674 of 1992 

in 	 - 

O.A. 37 of 1991 	 Date of Decisions ((. H 

ORDER 

XAs per Hon'ble Shri T. Cbandrashekhara Reddy, Member(J) I 

This CP is filed under Section 17 of the 

Central Administrative  Tribunals Act, to take action\ 

against the respondents for having committed con-tempt 

of the orders dt. 3.8.92 passed in MA 674 of 1992 in C 
OA 37 of 1991. 

The facts giving rise to this CP in brief, 

are as follows: 

The petitioner herein was removed from 

service w.e.f•  25.1.1.988 cride orders dt. 19.1.88, 

passed by the competent authority as a measure of 

punishment in the departmental proceeding that was 

held as against the petitioner by the competent 	4 
authority. The removal order passed against thc 

petitioner was Confirmed by the appellate authority 

on 14.5.90. The petitioner filed O.A. 37/91 0n the 

file of this Tribunal challenging the order dt.19.i.66 

that was confirmed by the appellate authority as per 

its order dated 14.5.90. OA 37/91 was allowed by this 

Tribunal on 19.2.91 on the ground that enquiry report 

was not furnished to the delinquent employee, anddirected 

the respondents to reinstate the petitioner into service 

and left it open to the department to peoceed against 

the petitioner from the stage of supplying inquiry 

report. In compliance of the order dt. 19.2.91 passed 
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103  
A 	in OA 37/91, the petitioner was reinstated ino 

service we.f. 25.1.88 and was keptnxridec deemed 

suspension with effect from the same date i.e. 25.1.88 

- 	 and was paid subsistence allowance at the rate of 50% 

from 25.1.88 upto 31.12.1991. Aggrieved by the 

action of the respondents, the petitioner filed 

MA 674/92 contending that, he is entitled to get 

subsistence allowance at the rate of 75%w•e.f. 

26.4.1988., MA 674/92 filed by the petitioner was 

disposed of by an order dated 3.8.92 a  follows: 

Since we had been from the records that no reasons 

had been recorded by the competent authority to 

deny enhancement of the subsistence 'allowance, 

wo direct the respondents to compute the subsistence 

allowance due to the applicant in accordance with 

the rules and pay the difference due to the applicant 

in accordance with the rules and pa' the difference 

if any to the applicant. The MA No. 674/92 is 

acr0ttflglY disposed of with no order as to Costs." 

So, as could be seen from the above direction in the 

MA 674/92, subsistence allowance has to be paid by the 

respondents to the petitioner for the deemed suspension 

period, in accordance with rules. Accrding to the 

petitioner, when the dismissal arderor removal order 

is set aside on the ground of non-compliance of Article 

311 of the Constitution and not on merits, the Railway 

administration has an option either todrop the 

disciplinary proceedings and reinstate the petitioner 

into service or to continue with thcdepartmental 

proceedings. According to the petitioner as the 
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disciplinary pceedings have' av b4en continued aftr 

his reinstatement into service, that the petitioner 

is entitled to be paid 75% subsistence allowance 

for the deemed suspension period. 

4 	Counter is filed by the respov3ents opposing 

this OA, 

5. 	In the counter filed by the respondents, it - 
is maintained that for the deemed suspension the 

A 

subsistence allowance can never exceed 50% and it is 

only, the normal subsistence allowance that has to 

be paid to a Railway servant when he is under deemed 

suspension and that, the petitioner does not have a 

right to ask for enhancement of the subsistence 

allowance &k75% for the deemed suspension period and 

that the respondents have not committed any contempt 

by paying subsistence allowance to the petitioner at the 

rate of 50% which action is valid in law and so, the 

C? is liable to be dismissed. 

We have heard Mr. GV . Subba Rao, counsel 

for the applicant and Mr. NR. Devaraj, Standing Counsel 

for the respondents. 

The fact, that the applicant was removed from 

service w.e.f. 25.1.1988 as a measure of 0unishmert 

is not disputed in this C?. It is also not disputed 

in this C?, that, by virtue of the brders date 

19.2.1 in OA 37/91 3 ing aside the order of removal 

from service that the disciplinary proceedings were 

continued as against the petitioner. Where a penalty 

of dismissal, removal or cQmpulsory retirement from 

service imposed upon a Railway servant is set aside 

or declared or rendered void in consequence of or by 

a decision of a court of law and the disciplinary 
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H 
authority, on consideration of, the circpmstances 

of the case, decides to hold a further enquiry against 

him on the allegations On which the penalty of 

dismissal, removal or compulsory retireient was 

originally imposed, the Railway servant shall be 

d-erned to have been placed under suspension by the 

competent authority from the date of the original 

order of dismissal, removal or compulsory retirement 

and shall continue to remain under suspension until 

further orders. Rule 5 to Railway Servants (Discipline 

& Appeal Rule) Rules, 1968 deal5  with deemed suspension 

or automatic suspension. As already pointed out, the 

petitioner having been kept under deemed suspension 

by an order dated 24.12.91 is an admited fact in 

this CP. Admittedly, the applicant hd been kept 

under deemed suspension w.e•f. 25.1.1988 	As 

elready pointed out, it is the contention of the 

applicant that for the deemed suspension period w.e.f. 

25.1.1988, he is entitled for subsistence allcwance 

at the rate of 75%. In view of the cbntentjon raised 

On behalf of the applicant, it will be appropriate to 

refer to Rule 1342 of the Indian Railway Establishment 

Code Vol. II which reads as follows; 

NA Railway servant under suspension or deemed to 

have been placed under suspension by a order of 

the competent authority shall be1  entitled to the 

following payments, namely, 

(s) A subsistence allowance at an amount equal 

to the leave salary which the railway servant 

would have drawn if he had.been on leave on 

half average pay or an half pay and in addition, 

dearness allowance, if admissible, on the basis 
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- 	 of such leave salary4  

Provided that where the period of suspeni 

3 months, the authority which made or 

43deemed to have made the order of suspensj 

shall be competent to vary the amount of sub- 

sistence allowance for any period subseque nt 

to the period of first 3 months as followsi 

Ci) 	
the amount of subsistence allowance may be 

increased by a suitable amount not exceeding 

50% of the subsistence allowance admissible 

during the period of the first three months, if 

in the opinion of the said authority, the period 

of suspension has been prolonged for reasons, 

to be reed in writing, not directly 

attributabl, to the Railway servant 4  

(-ii) the amount of subsistence allowence may be 

reduced by a suitable amount not exceeding 50 

per cent of the subsistence allowance admissible 

ruring the period of first three months, if in the 

opinion of the said authority, the period of 

suspension has been prolonged due to reason5, 

to be recorded in writing, directly attributable 

to the railway servant. 

(iii) the rate of dearness allowance will be based on 

the incr-eased or, as the case may be, dPcrased 	 — 

amount of subsistence allowancaamisjhle under 

sub-clauses (i) and (ii) above. 

FR 53 and Rule 1342 of the Railway Establishment 

Code Vol. II are one and the same. A Close reading of 

the a}0ve would make it clear, tht if a rai 1wy servirt 

is kepL urijr:r suspisjn, tc subsjstencp 	c):iI. 

be varied where the period of suspension exceed, three 

months for re'-'sons mentioned to the proviso (j) (ii) of 
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the above rules  When a person 	kept tinder deem pl'  
c 	suspension the competent authority can iary subsistence 

allowance subsequent to the period of the first 

three months from the date of deemed suspension order 

reas0nS 5 	
laid down in clause (i) (ii) of the 

proviso to rule 1342. Prior to 24.12.1991  in this 

case 	rnittedIy, there was no deemed suspension order 

passed against the applicant. It is n!edleSS to 

point out, the question of varying the subsistence 

allowance a.er, arises only if an order for subsistence 

allowance already exists. As already pointed out, 

the order keeping the applicant under deemed suspension 

has been passed only on 24.12.91. So, a Railiay 

servant who is kept initially under deemed suspension 

Under rule 1342 	the Railway establishment ManUl 

will be entitled only to normal subsistence allowance 

(so%) for the entire deemed suspensiob period. It 

could also be seen from the said rule 1342 that a 

Railway 5 ant does not appear to ha1ve a right for 75% 

of subsistence allowance w.e.f. the date he comes 

under deemed suspension. It is only after expiry of 

the first three months 	,ntd of the deemed 

suspension order that a Railway Servant can claim 
/ 

enhancement of subsistence allowance beyond the 

TJe 
normal rate of 50% of subsistence allowancenhancement 

of subsistence allowance at the rate of 75% as 

claimed in this case from the date of deemtd suspension 

k 	- J 	P 	 14. 	 S 
order appears to be in contravention of the provisons 

of the Railway Establishment Mannual. However, it will 

be open for the petitioner to claim enhanced subsistence 

allowance in accordance with Rule 1342 of the Railway 

Establishment Code Vol. II after the subsequent period 

..8 
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of three months from 24.12.1991. But the applicant 

does not have a right as already pointed out t&-éla: 

subsistence allo'.iance at the rate of 75% prior to 

24.12.91 for deemed suspension period. So, in not 

paying subsistence allowance at the rate of 75% as 

claimed by the applicant, the respondents do not 

appeer to have committed any contempt. In this 

connection, we may also refer to a dec4-s4.on of the 

Supreme Court reported in 1981 (3) SLR 142 Divisional 

Personnel Officer Western Rly., V3  Sunder Das, 

In the said case a Railway employee was placed under 

suspension, pending disciplinary proceeding. He was C 
dismissed from service later on. But dismissal order 

was set aside by the court on the grounds of violation 

of principle of natural justice. Thereupon, a fresh 

inquiry was held as against the same charges, and as a 

result there of was dismissed "rorn service. As no 

fresh order CA suspension was paesed when fresh enquiry 

was held, the Railway servant therein claimed full wages 

from the date of first dismissal order till the date 

of fresh dismissal order. The Supreme Court relying o 	
' 

rule 1706 (4) dj  the old Irdian Railway Establishment '-C 
were held t'tat the Pilway servant should he deemed to have, 

continued to remain under suspension during the first enquiry 

and as such was entitled only to a subsistence allowencd. 

for the entire period of suspension equal to 50% as 

his wages and not to full wages. The Supreme Court 

in the said decision had extended rule 1706 Clause (4) as them  

old Indian Railway Establishment Code, which is as 

underi 

"Where a penalty of dismisal, removal or compulsory 

retirement from service is imposed upon a railway 

servant is set aside, or declared or rendered 

void in consequence of or by a decision of a cour!t 

of law and the disciplinary authority, on a 

consideration of the circumstances of the case 	• 

decides to hold a further, inquiry against him 

on the allegations on which thip enaltV of 
2' 	

C 	
----------- 	
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* 	 dismissal, removal or compulsory retiremen,t was 

originally imposed, the railway servant shall be 

deemed to have been under suspension by the competent 

authority mentioned in Rule1705, from the date 

of the original order of dismissal, 'removal 

or compulsory retirement and shall continue to 

remain under suspensio.n until further orders." 

It is evident from the facts  that the Sureme Court 

in the above case was dealing with a case of a  Railway 

servant who had been kept under deemed suspension. We 

are also dealing here with the case of a railway servant 

- a1 	who was placed under deemed suspension. In view of the 

above said Supreme Court decision where it has been 

decided that an employees who is placed under deemed 

suspension has to be paid oM-y 5O% of subsistence 

allowance only for the deemed suspensioh period there is 

no reason why the same principle should not be applied 

to the case On hand also. As already pointed out, the 

applicant had come under deemed suspenstion purely by 

operation of law asthe removal order dated 19.1.88 was 

AS 	 set aside by the otders of this Tribunal in  GA 37/91. 

So, prior to 25.12.91, there was only order of removal 

dated 19.1•99 	As the removal order dt. 19.1.88 was 

set aside, the applicant came under deemed suspension with 

effect from 25.1.88 as per orders da€ed 24.12.1991 

It is not the deemed suspension period that has to be 

taken into consideration for ,ying the subsistence 

allowance to the advantege or disadvantage On the railway 

servant but the date of deemed suspension order alone 9k 

has got to be taken into consideration for varying the 

subsistence allowancey. 	 ççi, 	ic°—J 

\t 'Y A 3 &-4J-Q 12 	03 tk 
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8. 	In para 6&7 of the CP it is Contended by 

the applicant as follows: 	 (-. 
.1 

	

9. 	"In a number of cases, it is submitted 

where the removal orders have been set aside based - 

on the judgem1t in Premanth Shar-ma and Ramzan Khan, - 

the 	applicants therein were reinstated and kept ,under 

deemed suspension. To quote a few instances- 

	

1. 	 OA No. 172/88 D Bag1cara Rao Vs DSO and other 

ramo'ed from service w.e(. 25.3.82 kept 

under deemed suspension, subsistence allowance / 

paid at 75% of towards. 	 - 

ILI  0A605/88 D. Venkateswarlu Vs Railways removed 

cram service w.e.f. 20.8.85 kept under deemed 

suspension subsistence allowance paid at 75% 

a ft,narcjs. 

OP. 529 of 88 SA Samad Loco Khalasi V 5  Rly 

suspended from 23.7.87 and paid subsistence 

allowance at 75% after 90 days. 

Al]. these employees belong to ViJayawada Division and 

Rule 1342 was applied in these cases. It is not under t 
rood the basis for not applying theSäthe-rule in the 

payment of subsistence allowance at 75% after the 

completion of 90 days of deemed suspension. In the 

order issued by the DR}1/BZA in respect of the above 

three cases, it was clearly mentioned that his 

suspension beyond three months was prolonged not  di rect(t, 

attributable to the railway servant. 

	

10. 	 In my case also, the date of removal from 

service is 25.1.1988 and I have been kept under deemed 

suspension from 25.1.1988 and from 26.4.1988, I am 

tntitled for subsistence at 75% of pay. I cannot be 

discriminated and singled out for a different treatment 

by the respondents when the rule is very clear and 

implemented in a rnimber of cases." 
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'n answer to the above contentibn of the petitioner 

in the CP, the respondents have averred in their counter 

4 

as follows; 

"The applicant has quoted in the contempt 

-. 	
petition 3 instaes wherein the concerned R 

I. 
	 Disciplinary authority has reviewed subsistence 

allowance under Rule 1342 for the period prior 

to date of judgement when the cas.e was pending 

before the Hon'ble Tribunal. While every 

enhancement or reduction in the quantum of 

subsistence allowance to be paid is made based 

On the merits of the case, it is substitutd 

that if an incorrect decision has taken by any 

authority either because all the rules not 

vailable before him due to erroneous understanding 

of the rule position, nobody can claim benefit 

out of the same. The applicant can claim only 

such benefits which are due to him under any 

rule. Hence, it is for the applicant to 

establish his right to substantiate his claim". 

So, as seen from the said averments made in the counter 
k- '---'- 

of the respondents, the respondents have admitted tteir 

mtstmke cyf-..ng-eercvnittsê in paying 75% subsistence 
~'KQ CkAk KA 	cs '°HS'r' Ø'Q.tuv-cL 

allowance in certain casesn It is needless to point out 

that the mistake committed has 4ot to be rectified. 

The respondents appear to be eager to correct their mistake. 

11. 	So far discrimination is concerned, we may 

mention that jurisdiction of this Tritunal cannot be 

exercised to commit any illegality. The respondents 

action certainly is not valid in certain cases in 

granting subsistence allowance at therate of 75% tothe 

Railway servant for the deemed suspension period. 

Because in certain cases respondents have committed 

.12 
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mistake, or illegality, as already pointpd out, 

this Tribunal cannot exercise i 
L 	

s jurisdiction to 

perpetuate the said ll].igality because it was Comrnited in 

some other a 	a. So, there cannot he any 
justification n directing the rcspohdents to 

coriiue to act in the same illegal marer in the case 

of the contempt petitioner as well, in the interest of 

equality before law.  

Oe must remember that there is equality 

before law and-not before law and not before 
]awlessne5t. 

The action of the respondents in qraning 75% of the 

subsistence allowance for deemed suspension period is 

not valid. From an action that is not valid in law, it 

is not open for the contempt petitioner to complain 

that he is discriminated. It is not open for the contempt 

petitioner to take advantage of the mistake that has 

been comitted by the respondents intli&..other cases and 

seek from this Tribunal the same benefit which the others 

got for which they are not entitled in Law. So, as •  

already pointed out, we see no contempt havirg been 

commjttd by the respondents in sanction-in9 normal 

subsistence allowance for the deemed suspension period. 

one more contention that is urged is that the 

respondents have committed contempt by conducting 

de-novo enquiry when the direction of this Tribunal was 

only to continue the enquiry from the stage of the supply 

of the enquiry report. The applicant in thos OA haa 

pleaded in OA 37/91 that he had been deied reasonable 

opportunity to defend the case since the enquiry was 

conducted exparte So, in all fairness to give opportunity 

to the applicant, the respondents seem to have taken steps. 

C 
I 	 / 	
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0n one hand, the contempt petitioner complains that 

enquiry had been held exparte, ut when the respondents 

have taken steps to give an opportunity to the 

applicant the contempt pet 	er compl4ns that the 

order o this Tribupal is 	ng vioiateah It is not 

open for the contempt petitioner to blow hot and cold. 

On one hand, the contempt petitioner 1x411t.s vut & Ot-feci-

in the enquiry and when the said defect js.sought to be 

rectified, the contempt petitioner compins that there 

is contempt in implennting the ofaers Of this Tribunal. 

ii 	
14. 	

It is needless to point out to take action under 

the cántempt of Courts Act there must be wilfull 

disobedience 0 the orderS of this Tribunal. As could 
be seen from the counter of the respondents from para 2 

at page 7, the respondents only seem to be anxious to 

give a fair opportunity to the applicnt in accordance 

with law in participation of the enquiry. The action of the 

respondents in giving fair opportunity to the applicant 

to participate in the enquiry cannot be said to be in any 

4 	 way prejudicial to the applicant. As a matter of fact, 

the opportunity, which therrespondents sant to provide 

to the applicant very much protects the interests 

of the applicant. We see no contempt having been - 

committed in taking steps to provide reasonable opportunitl 

to the applicant in accordance with law to participate in 

the enquiry. So, we see no merits to this CI' and hence, 

this CI' is liable to be dismissed and is accordingly___ 

dismissed leaving the parties to bdar their own costs. _ 

RTW1ED TO EL Thut. .AJP$ 

ourt Officer • 
entra1 Administrative Trthasf 	I  

Ryderabud Bench 	 I  
Mvderabad. 

....... 



• 

- _. _•.•. .•-• 

j

L.J 
••• 
_____, •.-,• •-•• 

Cc 	LQ  
u . 3:LL.-9' 	/ 

(j) 

14 	: 

Copy t9j- 
p rTj 1•• 

Divisional Mechanical Engineer/Loco/S.C,Railway, 
Divisional OPPice, Vijayauada. 

3-. 	One copy to Sri. C.\J.5ubbd Rao, advocate, CAT, Hyd. 

One copy to Sri. N.R.Oevaraj, SCfor Rlys, CAT, Hyd. 

One copy to Library, CAT, Hyd. 

. One spare copy. 	 . 

Rsm/— 

t 



C 
frtk 

I'.  

w 

2ct'cn4 (2cz. 

k ç- 

hnie 
7/t4 

- 	aPPcn 

E 

N.E. DEVARAJ 
Ljvcaa& 

Stand.c I .i: 	fcr tRaliways 

L. L:1hCnGca, 

JCfraI Osmania. 
HVDERABAD-500 044 


