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C.P. 38 of 1993 ; ‘ g
in D -
M.A., 674 of 1992 LT
in _
O.A. 37 of 1991 Date of Decisions [[-
ORDER

XAs per Hon'ble Shri T, Chandrashekhara Reddy, Member(J) X

This CP i{s filed under Section 17 of the

Central Administrative Tribunals Act, to take action\\

against the respondents for having committed con=-tempt

OA 37 of 1991,

2, The facts giving rise to this CP in brief,

are as follows:

3. The petitioner herein was removed from
service w.e,f, 25.1.1988 vide orders at. 19.1,gs,
passed by the competent authority as a measure of
punishment in the departmental proceeding that was
held as against ‘the petitioner by the competent
authority. The removal order passed agéinst the
petitioner was confirﬁed by the appellate authority
on 14.5,90. The petitioner filed O.A, 37/91 on the

file of this Tribunal challenging the order 4t.19.1.

~©f the orders dt. 3.8.92 passed in MA 674 of 1992 in {_

88

that was confirmed by the appellate authority as per

its order dated 14.5.90. OA 37/91 was allowed by this

Tribunal on 19.2.91 on the ground that enquiry report

was not furnished to the delinquent employee, anddirected

the respondents to reinstate the petititrer into service

and left it open to the department to peoCeed agains

the petitioner from the stage of supplying inguiry

t

report. In compliance of the order dt, 19.2.91 passed
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in OA 37/91, the petitioner wés reinstated info'
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service w,e,f, 25,1,88 and‘was»kept“Uﬁdeﬁ‘deemed
suspension with effect frbm the same date i.e, 25.1,.88
- and was paid subsistence allowance at the rate of 50%
from 25.1,.88 upto 31,12,1991, Aggrieved b.y‘the

action of the respondents, the petitioner filed

MA 674/92 contending that, he is entitled to get
subsistence allowance at the rate of 75%1w.c.f.
26.4.1988,, MA 674/92 filed by the petitioner was

disposed of by an order dated 3.8.92 as,follows:

..l.'....‘Il.'..........-.....-.....‘..
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Since we had been from the records that no reasons
had been‘recorded by the competent autﬁority to
deny enhancement of the subsistence allowance,
we direct the respondents to cOmputé the subsistence
allowance due io the applicant in accordance with
the rules and pay the difference due to the applicant
in accordance with tﬁe rules and pay the difference
‘ if any to the spplicant. The MA No. 674/92 is
N acrordingly disposed of with no order as to costs,"
So, as could be seen from the above direction in the
MA 674/92, subsistence allowance has to be paid by the
respondents to the petitioner for the deemed suspeﬂsion
period, in accordance with rules, According to the |
petitioner, when the dismissal 3!665#;; removal order
is set aside on the‘grﬁund of non-compiiance of Article
311 of the Constitution and not on merits. the Railway
administration has an option either to‘drop the
disciplinary proceedings and reinstate the petitioner

into service or to coptinue with tﬁé“départmental

proceedings. According to the petitioner as the

-J

(

e



for the applicant and Mr. NR. Devaraj, Standing Counsel ‘

-l -

disciplinary proceedings have been continued aft?r . ’km’:

his reinstatement into service, that the petitioné(
is entitled to be paid@ 75% subsistence allowance

for the deemed suspension period.

4. Counter is filed by the respondents opposing
this OA,
5. In the counter filed by the respondents, it
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is maintained that for the deemed suspension the
subsistence allowance can never exceed 50% ;;d it 1is
only, the normal suhsistence allowance that has to

be paid to a Railway servant when he is under deemed (”
suspension and that, the petitioner does not have a

right to ask for enhancement of the éﬁgélgﬁénce
allowancetL&’?S% for the deemed suspension period and
that the respopdents have not committed any contempt

by paying subsistence allowancCe to the petitioner at the
rate of 50% which action is valid in law and éo, the

CP is liable to be dismissed,

6. We have hesrd Mr., GV . Subba Rao, counsel

-

for the respondents.

7. The fact, that the applicant was removed from
earvice w.e.f. 25.,1,1988 as a measure of punishment

is not disputed in this CP, It is also not disputed

in this CP, that, by virtue of the drders gdate?

19.2.91 in OA 37/91 setting aside the order of removal

from service that the disciplinary proceedings were

coptinued as against the petitioner, Where a penalty

of dismissal, removal or compulsory retirement from
service imposed upon a Railway servant is set aside
or declared or rendered void in consequence of or by

a decision of a court of law and the disciplinary

T C -*“?
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authority, on consideration ofthe circpmstaﬁces
of the case, decides to hold a further anuiry against
him on the allegations o which the peqalty of
dismissal, remcoval or compulsory retirﬁment wac
originally imnosed, the Railway servan# shall be

deemed to have heen placed undef suspe?sion by the
competent authority from the date of t#e original

order of dismissal, reﬁoval or compuls?ry retirement
angd shall coptinue to remain under susﬁension until
further orders, Rule 5 to Railway SerLants (Discipline
& Appeal Rule) Rules, 1968 dealsq With éeemed suspepsion
or automatic suspension. As already pbinted out, the
petitioner héving been kept under deemed suspension

by an order dated 24.12,91 is an admitted fact in

this CP, Admittedly, the applicaﬁzfﬂggé".-géen kept
under deemed suspension w,e, f, 25.1.1§88; As

already pointea out, it is the contention of the
applicant that for the deemed suspension period w.e. f.
25.1.1988, he is entitled for subsist{:ncg allowance

at the rate of 75%, 1In view of the contention ralsed
On behalf of the applicant, it will be appropriate to
refer to Rule 1342 of the Indian Railway Establishment

Code Vol, II which reads as followst

"A Railway servant under suspension or geemed to -

have beep placed under suspension by ap order of

the competent -authority shall be entitled to the
following payments, namely, I |
(a) A subsistence allowance at |an amount equal
to the leave salary which ;he rallway gervant
would have drawn if he hadibeen on leave on

half average pay or an halF pay @#nd in addition,

dearness allowance, if admissible, on the basis
| . '
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of such leave salary.,
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Provided that where the period of suspensilon
—_ -

Y which made or

13 _deemed to have made the order of suspension

axcmads 3 Mmonths, the authorit
- R i .

shall be competent to vary the amount of sub-

sistence allowapce for any period subsequent

to the period of first 3 months as followss

(1) the amount of subgistence allowance may be

Increased by a suitable amount not exceeding

50% of the sﬁbsistence allowance admissible.

during the pariod of the first three months, {f

in the opirton of the said authority, the period

of suspension has been prolonged for reasons,

to be recorded 1in writing, not directly

attributable to the Railway servant,

(41)  the smount of subsistence allowance may be

reduced by a suitable amount not exceeding 50

Per cent of the subsistence allowance admissible

Auring the period of first three months, if in the

opinion of the said authority, the period of 'y

suspension has heen prolonged due to reasong,

tc be recorded in writing, directly attributable

to the railway servant,

(111) the rate of dearness allowance will be based on i

‘the increased Oof, as the case may be, decreased

amount of subsistence allowancé’admfgéible under

sub-clauses (1) and (i1) above,

FR 53 and Rule 1342 of the Railway Establishment

Code Vol, II are one and the same. A close reading of

the ahove woula make 1t clepr, thet if g rallvay servant
is Kepl unider Suspension, the sublsisience sllowvancn oug
be varied where the period of suspension exceeds three

months for rensons mentioned to the proviso (i) (1i) of

PR —
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the above rule, Whep a person.is kept dndgr deem

‘k_/ /q./l‘:)\}/

. suspension the competent authority can vary subsistence

- r\ .

allowance subsequent to the period of the first .

—_— —
three months from the date of deemed suspension order({sﬁ’L

reasOnS @s 1aid down in clause (1) |(i1) of the
proviso to rule 1342, Prior to 24.12.%991 in this

cass}admittedly, there was no deemed suspension order.

—

passed against the applicant, It'is n?eéless to

point out, the guestion of varying the subsistence

— —

allowance wwder, arises only if an ordfr for subsistence
allowapce already exists, As already pointed out,
f

the order keeping the applicant under deemed suspepsion

has been passed only on 24,12,91, So, a Railway

! .
servant who is kept initially under deemed suspension

t
Under rule 1342 g% the Railway establishment Manual

|
will be entitled only to normal subsistence allowance

|
(50%) for the entira deemed suspension period, It

could also be seen from the said ru1e|1342 that a

Railway gervant does not appear to haVe a right for 75%
‘. of subsistence allowance w.,e,f. the date he comes

under deemed suspension, It is only}after expiry of

the first three monthsﬂgéggefi;g‘of éhe deemed

suspension order that a Rallway Servéntlcan claim

s
. enkhancement of subsistence allowance beyond the

normal rate of 50% of subsistence alewanciggzhancement
of subsistence allowance at the rate of 75% as

claimed in this case from the date of deemed suspension
thec daemod Tug §2~ S @wrd . se d -
orderh?ppears to be in contravention of the;provisons

of the Railway Establishment Mannun}. ‘However, 1t will

be open for the petitioner to claim;enhanced subgistence

allowance in accordance with Rule 1342 of the Railway
r .
Esgtablishment Code Vol, II after the subsequent period
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of thfee months from 24,12,1991, But the applicant
does not have 3 fight as alread; pointed out té\blaﬂ;
subsistence allowapce at the rate of 75% prior to
24.i2.91 for deemed suspension period. So, in not

paying subsistence allowance at the rate of 75% as

claimed by the applicant, the respondents do not
appear to have committed any contemnt, In this | E
connection, we may also refer to & deeision of the

Supreme Court reported in 1981 (3) SLR 142 Divisional
Personnel Officer Western Rly,, Vs Sunder Das, .

In the said ease a Railway employee was placed under l’
suspension, pending disciplinary proceeding. He was (~

dismissed from service later on., But dismissal order

was set aside by the court on the grounds of yiolation

of principle of naturel justice, Thereupon, a frash
inquiry was held as against the same charges, and as a

result there of was dismissed “rom service, As no

. fresh order @f suspension was passed when fresh enquiry

‘was held, . the Railway gervant therein claimed full waqges

from the date of first dismiséal order till the date -

of fresh dismissal order., The Supreme Court rglyiﬁg on

rule 1706 (4) &d) the old Ipdian Railway Establishment '
wef; held that the Rajilway sgervant should be deemed to have.
continued to remain under suspension during the first enquiry
and as such was ertitled only to a subsistence allowanceé

for the.entire period of suspension egual to 50% as

his wages aﬁd not to full wages. The Supreme Court -

in the said decision had extepnded rule 1706 Clause (4)'as‘the-
0ld Indian Railway Establishment Code, yhich is as | -

unders

"Where a penalty of dismisal, removal or compulsory
retirement from service is imposed upon a railway
servant is set aside, or declared or rendered
void in consequence of or by a decision of a court
of law and the disciplinary authority, on a '
consideration of the circumstances of the case .

decides to hold & further inguiry against him
‘on the allegations on which thepenalty of

o ks
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dismissal, remoQaI or Compylsory retiremeqtfwas
ﬁriginally imposed, the railway servgnt shall be
deemed to have been under suspension:by the competent
authority mentioned in Rulel705, froﬁ the date
of the original order o% dismissal, removal
or compulsory retirement .and shall AOntinue to
remain under suspension until further orders."
It is evident from the facts that the Supreme Court
in the above case was dealing with a casé of g Railway
servant who had been kept under deemed spspgnsion. We
are also dealing here with the case of a;railway servant
who was placed under deemed suspension.' In view of the
above said Supreme Court decision where!it'has been
decided that an employees who is placed under deemed
suspension has to be paid oa%y 50% of subsistence
allowance only for the geemed suspension period there is
no reason why the same principle should not te applied

to the case on hand also. As already ppinted out, the

applicant had come under deemed suspension purely by

Pl T

operation of law as the removal order dated 19.1,88 was

set aside'by the orders of this Tribun%l in OA 37/91,

S0, prior to 25.12.91, there was only order of removal
dated 19.1,88, As the removal order dt, 19,1.88 was

set aside, the applicant came under de;med suspension with
effect from 25.1,88 as per orders daﬁe% 24,12,1991 "

It 1s not the deemed suspension periodi that has to be

éaken into &onsideration for _ .rying the subsistence
allowance to thé advantege or disadvaﬁtade on the railway
servant but the date of deemed su3pen§ioﬁ order alone Ehed—

has got to be taken into consideration for varying the.

subsistence allowanc€;~\ sctwdo~mie \WAH) ¢1°4*“°(€4>®“”ru

f . . -v\vb'
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8. In para 6&7 of the CP it is contended by o

the applicant as followss : ~
| 9. "In a number of cases, it is submitted

where

the removal orders have been set aside based
on the judgemgﬁt in Premanth Sharma and Ramzan Khan, -

the applicants therein were reinstated and ke%t,under

Heemed suspension, To Quote a few instances-
|

1. OA No. 172/88 D Bhaskara Rao Vs DSO and other
pemoved from sefvice w.,e, €, 25.3.#2 kept
: Qnder deemed suspension, subsistence allowance
| paid at 75% of towards. b

| 2. OA605/88 D, Venpkateswarlu Vs Rallways removed:

from service w.e.f, 20,8.85 kept under deemed
suspension subsistence allowance paid at 75%
afterwards,

3. Ok 529 of 88 SA Samad Loco Khalasi Vs Rly

suspended from 23,7.87 and paid subsistence

allowence at 75% after 90 days.
. All these employees belong to Vijayawada Division and

Rule 1342 was applied in these Cases, It is not under .i_

sbood the basis for not applying the $3m& -rule in the

payment of subsistence allowance at 75% after the
completion of 90 days of deemed suspension. In the
order issued by the DRM/BZA 1in respect of the above
three céses. it was clearly mentioned that his

suspension beyond three months was prolonged not directfj
|

attributable to the railway servant,

10. In my case also, the date of removal from

service is 25.1,1988 and I have been kept under deemed
suspension from 25,1,1988 and from 26,4.1988, I am

entitleq for subsistence at 75% of pay. I cannot be
| .

discriminated and sipgled out for a different treatment
by the respondents when the rule is very clear and
. implemented in a mumber of cases,"

T 7
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in the CP, the respopdents have averred {n their counter

: : as follows: |

"The applicant'h quoted in the contempt
o - petition 3 insta@es wherein t‘ri1e conCerned R
/ | ' Disciplinary authority has reviewed subsistence
| allowance under Rule 1342 for the period prior

to date of judgement when the case was pending

before the Hon'ble Tribunal, :While every

@

enhancement or reduction in the guantum of
| subsistence allowance to be péid is made based
A' on the merits of the case, it is‘substitutgd
éhat if an incorrect decision has taken by any
authority either hecause all ihe rules not
9vailable before him due to erroheous understanding
of the rule pesition, nobody can‘claim benefit
out of the smame, The applicant can claim only
such benefits which are due to him under any
rule, Hence, it is for the épplicant to
‘ establish his right to substantiate his claim"”.
So, as seen from the sald averments made in the counter
of the respondents, the respondents have admitted thiéﬁJ«
RS S ——,
misteke of—hawing committed 12«Pa%}ngoZ?%VEUbSi?Ef?Ef
- fhe dre M C>s folms =i

“ allowance in certain csses, It is needless to point out

that the mistake committed has got to be rectified,

The respondents appear to be eager to correct their mistake,

11. So far discrimination is concerned, we may
mention that jurisdicsion of this Tribunal cannot be
exercised to commit any illegality. The respondents
action certainly 1s not valid in certgin cases in
granting subsistence allowance st thelrate of 75% to.the

Railway servant for the deemed suspension period,

— o Lo

Because in certaip cases respondents have committed

W) ' .12
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mistake, or 11llegality, as already pointed out,

this Tribunal cannot exercise i%s jurisdicsion to
Lo v

perpetuate the said illegality because it was commited in

some other o

[

8. So, there capnot be-any

justification n directing the re spordents to

Continue to act in the same illegal m3, ner in the case

of the contempt petitioner as well, in the interest of

equility refore law,

12. Ope must remember that there is equality

-~
e

/‘ -

e

before law and not before law and not before lawlessnes&__
The action of the respondents in granting 75% of the

subsistence allowance for deemed suspension period is

not valid. From ap actlon that is not valid in law, 1t

is not open for the contempt petitioner to complain

that he is discriminated. It is not open for the coptenpt

petitioner to take advantage of the mistake that has

been comitted by the respondents in _the other cases anpd

- seek from this Tribunal the same benefit which the others

got for which they are not éntitled in Law, So, as ‘
3lready pointed out, we see no contempt having been
committed by the respondents in sanctioning normal

subsistence allowance for the deemed suspension period.

13, One more contention that is urged is that the
respondents have committed contempt by conducting

de-novo enquiry when the direction of this Tribunal was

L

only to continue the enquiry from the stage of the supply

of the enquiry report. The applicant in thos 0OA hasQ

pleaded in OA 37/91 that he had been denled reasopable
obportunity to defend the case sinCe the enquiry wag

conducted exparte, So, in all fairpess to give opportunity

to the applicant, the respondents seem Lo have taken steps.,
D v

/ ..13
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the enquiry. So, we see no merits to this CP apnd hence,

13- B

On one hand, the contempt petitioner complains that

enquiry had been held exparte, Rut when the respondents
have taken steps to glve an opportunity to the

applicant the contehpt pet er complains-that the
oroer of thié Tribunal is ng violatedl It is not

open for the contempt petitioner to blow hot and cold.

On one hand the contempt petitinnex poiuts oui & Gefeet—
iy the enquiry and when the said detect is sought to be
rectified, the contempt petitioner complains that there

is contempt in implemz nting the ofders of this Tribunal,

14. It is.needless to point out to take action under
the Céntempt of Courts Act there must'be wilfull
disobedience &é the orders of this Tritunal. As could

be seen from the counter of the respoﬁdents from para 2

at page 7, the respondents only seem to oc anxious to

give a fair opbortunity to the applicént'in accordance

with law in participation of the enqu#ry. The action of the

respondenté in giving fair opportunity to the applicant

to participate in the enquiry cannot be 'said to be 1n any

way prejudicial to the applicant. As a matter of fact,

the opportunitv, which thereespondents want to provide

N

to the applicant very much protects the interests

e

——

of the applicant, We see no contempt having been

..___.___——-n—-—-‘_—‘-—-..--— .,
committed in taking steps to provide reasonable opportunity

— camal

\
to the applicant in accordance with¥1aw to participate in

this CP is liable to be dismissed and is accordingly

dismissed leaving the parties to bear their own costs,
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Copy to;—- ol Arandi s
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4" Oivisional Machanical Engineer/Loco/S.C.Railuay,
Divisional Officse, Vijayauada,
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One copy to Sri. G.V.Subba Rao, advocata, CAT, Hyd.
3. One copy to Sri, N.R.Devarasj, SCPor Rlys, CAT, Hyd. :
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