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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:HYDERABALD BENCH

AT HYDERABAD

0.A.No0.607/91 Dt.of order:25.9.1995

Between ‘ ;

1. M.Srinivasa Prasad 7. G.V,Pulla Rao

2. P.S.,8ri Krishna 8. Mrs Mahalakshmi

3. Y.Srinivas 9, Masocod Akhtal

4, S.B.Ramana 10.Jitendra Nath Sarma
5. V.V.,Leeladhar 11 .N.N.Subramanian

6. S.R.L.N.Royal © 12.8.Ramesh

.. Applicants

and

1. The Comptroller and Auditor General of India
Bahadurshah Ax Zafar Marg,New Delhi.

2. Principal Diréctor of Commercial Audit
Khairatabad, Hyderabszd '

3. Accountatn General(Audit)
Andhra Pradesh, Hyderabad

4. Principal Director of Audit
RK Puram, New Delhi,

5. Uptal Banik

6. Alok Kumar Bataraya

7. Rajendra Kothari

8. C.S.Ramachandra Rao

. A,Shyamala Rao

10. Revatilal Varma

11, Mahendra Stivatsava

12, Ahmed Moinuddin Ali

13. I.Soundara Pandiah

14, Trilok Chand Sharma

15. C.P.Ravendran

16, S.Ragunathan

17. R.B.K.Pillai

18, R.P.Goyal

19. H.D.Yadav _

20, aAshok Kumar Mannan

21, Sadaram Chauhan

22. Mahendra Swarcop Saxena
23. Shyam Sundar Kapoor

24, Arun Kumar

25, A.Dinakaran

26. A.Manchara Rao

27. Chandra Mochan Sharma
28. Bhopan Bandopadhyay
29. P.R.Swaminathan

30. A.K. Goyal

31, P.K.Gosh

32. K.Arunachalam

33. S.Kodandaraman '

34. Khuldipchand Shanak ' )
35, Upendra Bhatt

36, Samirkr Das .
37. SBL. Srivastava “-
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- 38, D.A.Korade
39, Goraknath Singh
40, ' K.Madhukar Sethi
41, Parameswara Patnaik
42, H.K.Bhatachargee
43. - K.Sudhakaran
44 . M.K.Agarwal
45, M.Rajeswar Anand
46. . Somnath Varma
47, Balvanth Singh
48, K.V.Narendran
49, S5.S5.R.Chandra Murthy
60, Manchar Mingz
51, Raghubir Prasad
52. Smt C,Vilasini
53. Shiv Nath Singh
54. P.N.Lal
55. Gar Mohan Bhatacharjee
56. Jaganath Prasad
57. Samir Kr.Ganguly
58. K Narayanan-II
59. Tarasam Singh
€0. P.R.Ponnapalam
61. M. Prabhakaran
62. S.Sivakumar
€3. N.Rajan
64, Pranab Kumar Roy
65, Suryakanta Mainy
66. P.A.R.Shothan Lal
67. N. Balakrishnan
68. K. Ratnakar
69. N.N.Sirkar
70. P.N.Pathanjali
71, Satish Kumar .
72, Zingade Umesh Kumar
73. Sarath Mukher jee
- 74, Samir Kumar Sen

Counsel for the Applicants

Counsel for the respondents
R1 to R4

 Counsel for R12,33 & 49

CCRAM:

—

WO

.o Respondents
i3 Sri P.B.Vijayakumar

:: Sri G,Parameshwar Rao,sb
for aG

t: Sri P,Bhaskar

HON'BLE SHRI JUSTICE V. NEELADRI RAO, VICE-CHAIRMAN

HON'BLE SHRI R, RANGARAJAN, MEMBER(ADNMN)
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As per Hon'ble Shri Justice V,Neeladri Rao,ViceChairman

Heard Shri P.B.Vijayakuma:, learned counsel
for the applicant and Shri G.Parameshwar Rao, learned
Standing Counsel for Rl to R4 and Shri P.Bhaskar

learneé counsel for private respondents 12,33 & 49,

2. lAll the 12 applicants hérein are direct
recruits as Section Cfficer (Commerciai) in the Indian
Audit and Accounts.Department (IA & AD for short),
This OA was filed praying for a direction to the
respondehts, i.e.,R1 to R4 to reckﬁﬁ?khe period from
the date(s) of their appocintment to the post on
‘probaticn on par with the departmental promotees fcr_
fixing inter-se éeniority, and that seniority has

to be followed for conéideration for promotion to the
post of Assistant Audit Officer in the scale of
Rs.2000-3200/- and fhey héve to be. given increments
fromthe date of‘completion cf one yeér frém the date

of appointment on probation.

3. R5 to R 74 are the promotees to the post cf
Section Officer (Commercial)., It is stated for the
applicants that the above respondents 5 to 74 were

impleaded in their representative capaéity.

4, The Ipdian Audit‘& Accounts Department
(Subordinate Accounts Seréices and Subordinate Railway
- Audit Service)Rules 1974 (IA&AD Service Rules for
short) were notified by Gazette Notification dt.4.i1.74.
The said services rules include SegtiOn Officer(Commer.)'
It was stated inﬁhe saild notification that those
rules were made in exercise of powers conferred by
~FProviso to Article 309 and Clause (5) of Article-148

to the Constitution. It was held by the Apex Court
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herein

. selected, 1In parg/of the Memo of appointment dated

iﬁ Accountant General Vs S.Doraiswamy*“s=ease

(AIR 1981 SC 783)that, these rules ggﬁj%e formulated
only iﬁ exercise of powers under Article 148(5)

and not under Article 309. Th notiﬁiéation dated

4,11.74 stipulated that those rules had come ipto

_effect from 27.7.1956, It was held in Doraiswamy's

case (cited supra) that retrospective qffept cannot .
be given to the rules when they are made under

) S
Article 148(5) and hence, the same haslyo be held

 as prospective.

5. Rule (%) of 1974 IA & AD Service Rules

make? a pfovi%éﬁfbr recruitment to the service by
direct recruitment on probation in accordance with

the érders or instructions issued by the Comptroller &
Auditor General of India (for short C&AG)from time

to time or by promotion. No quota was prescribed

for recruitment from tﬁe two sources. The Rules

lay down that appointments to the service shall be
made from the list prepared in accordance with the
orders and instructions issued by the C&AG from

time to time and applicable at the time of appointment

to the Service.

6. Notification No.1124/CA.I/75—8§ was lissued
in the year 1986 for appeintment of 300 Section |
Officers (Commercial) uadg;;probation ianA & AD.
The then pay scale for the post was Rs.500-900/-

which copresponds to the revised scalé of Rs.1640-2900., |

In pursuance of the =aid notification, the 12 aﬁplieants
and many othgrs appeared for thjkaid examination

LFonr—

and these tu@Aapplicants were among those who were
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14th September,1987 issued by C& AG, it is stated

as undert

"s5. He/she will be allow:d pay at the minimum
in the pay scale of Rs.1640-60-2600-EB=-75-2900
plus dearness and other allowances as may be fixed
by Government of India from time to time. The
first increment in the scsle of pay mentioned 'above
will accrue after one year from the date of his/
her regular posting as Secthon Officer(Commercial)
after his/her passing the examination prescribed
above .
Para (7) relied upon for the applicants in this Ca
inter-alia states that "As the recruitment is
inteeded to fill existing vacancies in various
offices under the control of this office, no request

for change of place of posting will be entertained

on any ground what so ever."

7. The applicants and other direct recruits
to the post”of Séction Officer (Commercial) were
given first increment con completdon of one year
frpm the date of passing the departmental examination.
Learned'Standing Counsel for R1 to R4 submitted
that the same is in accordance with para 5 df the
Memo of appointment. Butﬁ it is stated for the
applicants that thefr entire periocd from the date
of éppointment on probation has to be taken into
consideration for sanctéoning the increment ,as FR26
read with FR9 Sub-rule 6 state that the duty on
probation also counts for increment,and OM Nos.
16/16/89-Estt(Pay I) dated 22.10.90 and 16/16/92-

_ of Deptt. of Fers.& Trg.
Estt (Pay II) dated 31.3.92/lay down that even

the period 6f training from .1,1986 has to be taken

3

on noticnal basis for fixing of the inciement

and the actual basis is frem 1.10.90.
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8. The periodwof service from the date of
confirmation is taken as basis for reckoning the
seniority with reference to the'direct recruits,
ﬁhile the date of promotion is taken as basis for

promotees for fixing of inter-se sepniority. It is

- submitted that after this CA was filed, the seniority

list was revised, whereby the period of service of
the direct recruits were reckoned from the date of

the examination in which they passed.

9, The recruitment rules for the post of
Assistant Audit Officer lay down three years eligi-
pility period for Section Officer (Commercial) for
consideraticn for prémotion. They alsc make it clear
that the period of two years prcbation as Section
Officer (Commercial) for direct recruit will not
count for the eligibiiity period. There was no
proviéion for probatioh in regafd to promoteés '
before 1988 rules came into effect. The plea for

the applicants is that if the period of two years
probation is ndt takeh intc consideration for reckoning

the eligibility pericd, it will be discriminatory.

10. . FR 26{a) proﬁides that duty in a post eof

time scale counts for increments in that time scale,
The ﬁroviso is to the effect that for the purpocse

of arriving the date of next increment in that time-
scale, the total of all such pericds that do not count
for increment in that time scale shall be added to

the normal date of increment. It does not lay down
therein that in ;ase of appointment on proﬁ%ﬁiﬁk;

the duty during the period of probation does not

ccunt for increment. . FR 9{6) inter-afﬁé?states that
duty inciudes service of the probatidher or apprentice :

provided that such service is follqweq&EY confirmation.
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11, By referring to the above FR, 1t was
stated for the applicants that duty on prcbation
A P innans,
on appointment is servicg{and henceg the saiqd
service has to be considered as 'duty' for construing

FR 26 (a) .

12, The learned Standing Counsel for R1 to R4.

- referred to Audit Insfruction(4) which is at

Page 141, Swamy'slcompliation'of FRSR Vol,I 1994
Editién and which is as unders

éExcept_where the terms of prcbation or any general
or special orders of Govermnment relating to a clause
of Service provides otherwise, if a probatioper is
confirmed at the end of the period of probation
exceeding 12 months, he is entitled to claim
retrospectively the INEXBMXR increments which

but for his probaticn that he would have received

in the ordinary course.®

It is urged that the above audit instruction contem-
Plates a discretion on the part of the Government

to exclude the period of probation for sanction of
increment, But the point for consideration is
whether it is open for C&aG to amend, alter or sdd
anything to the FR to the extent applicable to the

employees working in IA & ap,

13, Article 148(5) of the Constitution of India

reads as follows:

"Suject to the Provisions of this Constitutionxand of
any law made by Parliament, the conditions of service
of perscns serving in the Ipdian Audit -and Accounts
Department and the Administrative powé;éédi Comptroller
and Auditor General.gf shall be as such ey be
prescribed by rules magde by the President_qfter ,
consultation with the Comptroller ang Aud'j:.;igréseneralg
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It is manifest from the above, that the President
is the compgtent authoriﬁy to prescribe rules

in regard to the ccnditions of service of persons
serving in IA & AD, if the Parliament has not
enacted in regard to the same. It is also opeﬁ

to the President to supplement, to provisions if any
made by the Parliament in regard to the same. The
only limitatioﬁ is that the President éan exercise
the powers c¢nly after consulting the C&AG. But,
it is not open for C&AG on his own, to make any-
provision in regard to the conditionlof service of

persons serving in the IA & AD.

14. It is not the case of R1 to R4 that Audit
instructions were issued by the President. Hence,
audit instruction which is inconsistent with the

FR,is not valid.

15. FR9(6) makes it clear that the service of
a probationer is duty. An employee on probation is
probationer.‘.Theré is nothing in FR 26 to indicate
that a memning other than the definition as per

FR9(6) has to be made applicable for construing the

word'duty’.

16. - Hence, we feel that the period of service
on probation has also to be reckpred for sanctioning
increment under FR 26, and it is not open to C&AG

on his own to exclude it.

17. The C&AG has given concurrence in régard
to the CM dated 31.3.1992 hereiﬁ:pefore referred to.
Thus, the benefit of the said OM is applicable

even toc the employees of the IA & AD. .

18. It is stated that the direct®recruitment
in regard to the post of Section OfficerﬂKCommercial)

;ﬁ§,resorted to only in 1986. As per 1988 recruitment
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rules, the method of recruitment to the post
of Section Officer (Commercial) and some other
services is only by way of promotion, failing which,

'by transfer, failing which, by direct. recruttment.

19, The training for directly recruitted

Section Officer (Commercial) is for 4 months and it
is part of two years pericd prescribed for probation.
The applicants herein were sent for training on
1.11.1987. The first increment for the applicants
acecrue on completion_of the duty period of one year.
We held that the,p%riod of probation on‘completion

of training, has to be treated as 'dutylguewhen thé
periocd of 4 months training has to be reckoned on
notional basis. 1In effect, they will be éntitled

to the first increment on completion of one year

from the date of their appointment aﬁd tﬁe later
increments as and when they are due. Hence, R1 to R4
have to pay the increments accrued to the applicant-s
from the date cdﬁ‘which, thef completed one year of
service inéluding the period of training which is |

part of probation.

20. FRO(6) states that the service of a
prcbationer has to be éreated as ;duty’, if it is
followed by confirmation.\ Hence, unless confirmation
is made, it cannot be stated as to whether the service
of a probaticner has to be treated as duty or

not. .The applicants herein were confirmed only

e
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on 1.11.1989. They also'made a representation on
'6.8.90 praying for sanctioning of increment on
.completion of one year from the date of appointment
on probation. This OA was filed on 14,6.1991., Hence,
we fee%/this_is a case where the moentary benefit

in régard to the increments has to be ordered from

the date mf on which first increment became due.

21. The notification in regard teo the recruitment
of Section Officer(Commercial) was issued by the
office of the C&Aé; Shri G'Parameswara Rao, learned

A S

thandlng Counselqa 3 for R1 to R4

submitted that necessary instructions on the basis
oﬁrwhich the app01ntment orders were issued are not
available in the office of the Prlncipéi?AG at |
Hyderabad. As already observed, the representction
by the appiiCant waé made on 6.8.90 wherein the
applicanﬁs claimed that the pericd of service

from the date of appointment oniprobation has to be
reckoned for fixing<E§§iﬁtér-ée-seniprity. The
Ministry referred the matter to C&AG. It is stated
that the said representation was not disposed of.

As the necessary recreds arenot availabie with the
Principle AG, we feel that it is just and proper to
require C&AG to dispose the representation of the
aprplicants and other direct recruitegs in regard

to their claim for seniority. The decision in regé£d 
'to the same will have a bearing for consfering as’ |
to whether the recruitment ru1e for romcticn to fhe
_post of AssistantAudit Officer tc thé extent it
states that the périod of prcbation has té,be
excludedis discriminatory. So, we feel that it
is not just and proper to advert to the said pleas

at this stage., - _ Y

[




[

=10=

N
»

-

22, It is submitted~for the applicants that as
the representation was made in 1990, they may be given
én_opportunity to file additional representation
i PRSI ¥ o
so as to allow them to refer to tarious ( judgements ;@;?
PR T S

which may be having bearing in regard to the same.

23. In the result, the OA is order®d as under:

1, The applicants sre entitléd_to the first
increment on completion of one year from
tre date of their éppointment on probation.
- Ofcourse, if any period has to be excluded
as per FR, the same has Eowpetgxcluded for
fixing the date of first( or Jater incréments
The applicants are entitled to menetary
benefit on fixation of pay after granting
of 1ncr¢ments as above. F,v*q_“::jj?
2. C&AG (R1) has to dispose the representatio %3
qa%aa*ET§§§§f§§:£ﬁ§:£§§iiéaﬁig%nd any

additicnal representation with reference

to the claim for fixing of seniority.

The sam@& has to be disposed of expeditiously

and preferably by 31.3.1996., The additional
s representation i1f not sent by RPAD by

31.10.1995,'need not be considered,

3. If the appiicants are aggrieved by the .
decision of C&AG, they are free to challenge
it by filing an application under Sec.19
of the AT Actiandfhen they are also free
to challenge the recruitment rules for
promotion as Augdkk Assistant Audit Officer
to the extent it prescribes that the pericd.
of prcbation has to be excluded for eligi-
bility period. ‘ o | o

24, We make it clear that our finding inregard
in this order, .
to the increment/need not be taken as basis for

determining the guestion as to whether the period
of service from the date of appointment on probation

has to be reckoned for fixing of inter-se séniority.
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To

1. The Comptroller end Auditor General of India,
Bahadurshah Zafar Marg, New pelhi.

2. The Principal Director of Commercial Zudit
Khairatabad, Hyderabad.

3. The Accountant General (Audit) A.P. Hyderabad.
4 The Principal Director of Audit R.K. Puram, New Delhi.
5. One copy to Mr.P.B.Vijayakumar, Advocate, CAT.Hyd. -

6. One copy to Mr.G.Parameshwar Rao, 5C for AG, CAT.Hyd.
7. One copy to Mr.P.Bhaskar, Advocate, CAT.Hde
8.0ne copy to Librgry, CAT.Hyd.
9. One spare copy.
pvm
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. upon the same has to be[éncloseéiftd 5the said order;
/7 p—u

25, OA is ordered accordingly. No costs.//

_"d\r\_gL_______4ii

-11-

It is needless to say that if the applicants are

aggrieved by the décision of C&AG, they are free

to move this Tribunal under Section 19 of the AT

Act. It follows thatthe C&AG has to pass a reasoned

and
order/if any OMs/letters/instructions are relied i
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(V.NEELADRI RAO)
Vice=Chairman

(R,RANGARAJAN) .
Member (Admn)
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Dictated in the open court

Ly

mvl | , Deputy Registrglég%yé
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§YPED BY . OHECKED BY .
COMPARED BY ' APPROVED BY | .

IN THE CENTRAL ADMINISTRATIVE TRT.'UI'AL
HYDERABAD BEJCH AT HYLERABAD

THE HON'BLE MR,JUSTICE V. ,NEELADEIF 4
: VICE CH.IEMAL

A

END :
.V ‘_'; /
THE HON'BLE MR,R.RANGARAJAN :M(A)

DATED: lS:ﬂ -1995 3
QRDBERAFUDGMENT
M;A./El:.jx./C.A.NO.
| in ’
0.A.No0. bﬁﬂ' \o\ ‘ 'e
T.ANO. ~ (W.p.No. )

[

. Admitged and Interim directions
Issueld.

aAllowgd.
Digposed of with directions.

—iny,

. Dismigsed.
-/  ‘Dismifsed as withdrawn. -
Dismijssed for default. .
Ordeyed/Re jected.
No order as to costs.
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