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ORDER 

As per Hon'ble Shri Justice V.Neeladri Rao,ViceChairman 

Heard Shri P.B.Vijayakurnar, learned counsel 

for the applicant and Shri G.Parameshwar Rao, learned 

Standing Counsel for Ri to R4 and Shri P.Bhaskar 

learned counsel, for private respondents 12,33 & 49. 

All the 12 applicants herein are direct 

recruits as Section Officer (Commercial) in the Indian 

Audit and Accounts Department (IA & AD for short). 

This OA was filed praying fbr a- direction to the 

respondents, i.e.,R1 to R4 to reck.Øithe period from 

the date(s) of their appointment to the post on 	- 

probation on par with the departmehtal promotees for 

fixing inter-se seniority, and that seniority has 

to be followed for consideration for promotion to the 

post of Assistant Audit Officer in the scale of 

Rs.2000-3200/- and they have to beiven increments 

fromthe date of completion of one year from the date 

of appointment-on probation. 	 - 

RS to R 74 are the promotees to thepost of 

Section Officer (Commercial). It is stated for the 

applicants that the above respondents 5 to 74 were 

impleaded in their representative capacity. 

4, 	The Indian Audit & Accounts Department 

(Subordinate Accounts Services and Subordinate Railway 

Audit Service)Rules 1974 (IA&AD Service Rules for - 

short) were notified by Gazette Notification dt.4.11.74. 

The said services rules include Section Off icer(Commer.) 

It was stated infthe said notification that those 

rules were made in exercise of powers conferred by 

,-Proviso to Article 309 and Clause (5) of Article-148 	- 

to the Constitution. It was held by the Apex Court 

. .3 
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in Accountant General Vs S.DOraisWamy'SeaSt 
C 

(AIR 1981 SC 783)that, these rules e64%kbe formulated 

only in exercise of powers under Article 1'48(5) 

and not under Article 309. ThlnOtificatiOfl dated 

4.11.74 stipulated that those rules had come into 

effect from 27.7.1956. It was held in Doraiswamy'$ 

case (cited supra) that retrospective effect cannot 

be given to the rules when they are made under 

Article 148(5) and hence4  the same hssto be held 

as prospective. 

Rule (5) of 1974 IA & AD Service Rules 

makea provis for recruitment to the service by 

direct recruitment on probation in accordance with 

the orders or instructions issued by the Comptroller & 

Auditor General of India (for short C&AG)from time 

to time, or by promotion. No quota was prescribed 

for recruitment from the two sources. The Rules 

lay down that appointments to the service shall be 

made from the list prepared in accordance with the 

orders and instructions issued by the C&AG from. 

time to time and applicable at the time of appointment 

to the Service. 

Notification No.1124/CA.I/75-83 was issued 

in the year 1986 for appointment of 300 5ection 

Officers (Commercial) under <Probation  infl & AD. 

The then pay scale for the post was Rs.500-900/- 

which corresponds to the revised scale of Rs.1640-2900. 

In pursuance of the said notification, the 12 applican 

herein and many others appeared for thef'said examination 
/ 	 - 

and these $capplicants were among those who were 
S 

selected. In parazof  the Memo of appointment dated 
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14th September. 1987 issued by C& AG, it is stated 

as under: 

"S. 	He/she will be allowcd pay at the minimum 

in the pay scale of Rs.1640-60-2600-EB-75-2900 

plus dearness and other allowances as may be fixed 

by Government of India from time to time. The 

first increment in. the scale of pay mentioned above 

will accrue after one year from the date of his/ 

her regular posting as Sectton Of ficer(Commercial) 

after his/her passing the examination prescribed 

above.' 

Para (7) relied upon for the applicants in this OA 

inter-ella states that "As the recruitment is 

intended to fill existing vacancies in various 

offices under the control of this office, no request 

for change of place of posting will be entertained 

on any ground what so ever." 

7. 	The applicants and other direct recruits 

to the post of Section Officer (Commercial) were 

given first increment on cornpletSon of one year 

from the date of passing the departmental examination. 

Learned Standing Counsel for Ri to R4 submitted 

that the same is in accordance with pare 5 of the 

Memo of appointment. Butt, it is stated for the 

applicants that the entire period from the date 

of appointment on probation has to be taken into 

consideration for sanctthoning the increment,as FR26 

read with FR9 Sub-rule 6 state that the duty on 

probation also counts for increment and OH Nos. 

16/16/89-Estt(Pay I) dated 22.10.90 and 16/16/92- 
of Deptt. of Pers.& Trg. 

Estt (Pay ii) dated 31.3.92Llay down that even 

the period Of training from 	986 has to be taken 

on notional basis for fixing of the increment 

and the actual basis is from 1.10.90. 

4. 

4 
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The period of service from the date of 

confirmation is taken as basis for reckoning the 

seniority with reference to the direct recruits, 

while the date of promotion is taken as basis for 

promotees for fixing t inter-se seniority. It is 

submitted that after this CA was filed, the seniority 

list was revised, whereby the period of service of 

the direct recruits were reckoned from the date of 

the examination in which they passed. - 

The recruitment rules for the post of 

Assistant Audit Off icer lay down three years eligi-

bility period for Section officer (Commercial) for 

consideration for promotion. They also make it clear 

that the period of two years probation as Section 

Off icet (Commercial) for direct recrui-t will not 

count for the eligibility peiriod. There was no 

provision for probation in regard to promotees 

before 1988 rules came into effect; The plea for 

the applicants is that if the period of two years 

probation is not taken into consideration £ or reckoning 

the eligibility period, it will be discriminatory. 

PR 26(a) provides that duty in a post of 

time scale counts for increments in that time scale. 

The proviso is to the effect that for the purpose 

of arriving the date of next increment in that time-

scale, the total of all such periods that do not count 

for increment in that time scale shall be added to 

the normal date of increment. It does not lay down 

therein that in case of appointment on probaTS. 

the duty during the period of probation does not 

count for increment. - FR 9(6) inter-a1istates  that 
I 

duty includes service of the probationer or apprentice 

pro,yided that such service is followe4kby confirmation. 

V. 
. .6 
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By referring to the above FR, it was 

stated for the applicants that duty on probation 
c'I- i'M41r Cce-.-J, 

on appointment is serviceK and hence the said 

service has to be considered as 'duty' for construing 

FR 26(a). 

'he learned Standing Counsel for Ri to B4. 

referred to Audit Instruction(4) which is at 

Page 141, Swamy's compliationof FRSR Vol.1 1994 

Edition and which is as under: 

"Except where the terms of probation or any general 

or special orders of Government reliting to a clause 

of Service provides otherwise, if a probationer is 

fl confirmed at the end of the period of probation 

exceeding 12 months; he is entitled to claim 

retrospectively the !M9zfttR increments which 

but for his probation that he would have received 

in the ordinary course." 

It is urged that the above audit instruction contem-

plates a discretion on the part of the Goverrment 

to exclude the period of probation for sanction of 

increment. But the point for consideration is 

whether it is Open for C&AG to amend, Alter,or add 

anything to the FR to the extent applicable to the 

employees working in IA & AD. 

Article 148(5) of the Constjtujj.on of India 

reads as follows; 

"Suject to the Provisions of this Constitution and of 

any law made by Parliament, the conditions of service 

of persons serving in the Indian Audit and Accounts 

Department and the Administrative powers $of C11 er and Auditor General.j shall be as such 	be 
prescrid by rules made by the President after 

consultati, with the Comptroller and AudJ?tr..cenerlq 

A. 



t 	 It is manifest from the above, that the President - 

is the competent authority to prescribe rules 

in regard to the conditions of service of persons 

serving in IA & AD, if the Parliament has not 

enacted in regard to the same. It is also open 

to the President to supplementto provisions if any 

made by the Parliament in regard to the same. The 

only limitation is that the President can exercise 

the powers only after consulting the C&AG. But, 

it is not open for C&AG on his own, to make any,  

provision in regGrd to the condition of service of 

persons serving in the IA & AD. 

It is not the case of Ri to R4 that Audit 

instructions were issued by the President. Hence, 

audit instruction which is inconsistent with the 

FRis not valid. 

FR9(6) makes it clear that the service of 

a probationer is duty. An employee on probation is 

probationer. .There is nothing in PR 26 to indicate 

that a meaning  other than the definition as per 

FR9(6) has to be made applicable for construing the 

word' duty' 

Hence, we feel that the period of service 

on probation has also to be reck66ed for sanctioning 

increment under PR 26, and it is not open to C&AG 

on his own to exclude it. 

The C&AG has given concurrence in regard 

to the CM dated 31.3.1992 hereiCbef ore referred to. 

Thus, the benefit of the said CM is applicable 

even to the employees of the IA & AD. 

It is stated that the direct ecruitnient 

in regard to the post of Section Officer,  .(Comrnercial) 

wa -resorted to only in 1986. As per 1988 recruitment 
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rules, the method of recruitment to the post 

of Section officer (Commercial) and some other 

services is only by way of promotion, failing which, 

by transfer, failing which, by direct.recruttnient. 

The training, for directly recruitted 

Section Officer (Commercial) is for 4 months and it 

is part of two years period prescribed for probation. 

The applicants herein were sent for training on 

1.11.1987. The first increment for the applicants 

accrue on completion of the duty period of one year. 

We held that the period of probation on completion 

of training, has to be treated as 'duty3Then the 

period of 4 months training has to be reckoSed, on 

notional basis. In effect, they will be entitled 

to the first increment on completion of one year 

from the date of their appointment and the later 

increments as and when they are due. Hence, Ri to R4 

have to pay the increments accrued to the applicant-s 

from the date orii which, they completed one year of 

service including the period of training which is 

part of probation. 

FR9(6) states that the service of a 

probationer has to be treated as 'duty', if it is 

followed by confirmation. Hence, unless confirmation 

is made, it cannot be stated as to whether the service 

of a probationer haâ to be treated as duty or 

not. 	The applicants herein were confirmed only 
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on 1.11.1989. They also made a representation.On 

6.8.90 praying for sanctioning of increment on 

completion of one year from the date of appointment 

on probation. This CA was filed on 14.6.1991. Hence, 

we feel this is a case where the moentary benefit 1   

in regard to the increments has to be ordered from 

the date of on which first increment became due. 

21. 	The notification in regard to the recruitment 

of Section Of ficer(Commercial) was issued by the 

office of the C&AG. Shri Gparanieswara Rao, learned 

Standing counsel L-i5tzc----fln 	for Ri to R4 

submitted that necessary instructions on the basis 

ofr which the appointment orders were issued are not 

available in the office of the PrincijjAG at 

Hyderabad. As already observed, the representation 

by the applicant was made on 6.8.90 wherein the 

applicants claimed that the period of service 

from the date of appointment on probation has to be 

reckoned for fixing 	inter- se- seniority. The 

Ministry referred the matter to C&AG. it is stated 

that the said representation was not disposed of. 

As the necessary recrods artot 
 available with the 

Principle AG, we feel that it is just and proper to 

require C&AG to dispose the representation of the 

applicants and other direct recruitees in regard 

to their claim for, seniority. The decision in regard, 

to the same will have a bearing for conering as 

to whether the recruitment rule 
fotromotion 

 to the 

post of 
AssistanDudit 

 Officer to thd extent it 

states that the pérlodof probation has to be 

exciudets discriminatory. So, we feel tha4 it 

is not juLt and proper to advert to the sai4pieas 

at this stage. 	. 	 , 	. 
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22. 	It is submitted for the applicants that as 

the representation was made in 1990, they may be given 

an opportunity to file additional representation 
-- -Th_ 

so as to allow them to refer to tarious Qjudgements 

which may be having bearing in regard to the same. 

23. 	In the result, the CA is ordered as under: 

The applicants are entitled to the first 

increment on completion of one year from 

the date of their appointment on probation. 

Cfcourse, if any period has to be excluded 

as per FR, the same has toba excluded for 
I lirm 

fixing the date of first(or-iate.n4ncr.ements 

The applicants are entitled to menetary 

benefit on fixation of pay after granting 

of increments as above. 

C&AG (Ri) has to dispose the represttiobT 
dated 6.8. 90 of the eppl-icantsand any 

additional representation with reference 

to the plaim for fixing of seniority. 

The sam& has to be disposed of expeditiously 

and preferably by 31.3.1996. The additional 

representation if not sent by RPAD by 
31.10.1995, need not be considered. 

If the applicants are aggrieved by the 

decision of C&AG, they are free to challenge 

it by filing an application under Sec.19 

of the AT Act 7andthen they are also free 

to challenge the recruitment rules for 

promotion as AM±k Assistant Audit Officer 

to the extent it prescribes that the period, 

of probation has to be excluded for eligi-

bility period. 

24. 	We make it clear that our finding inregard 
in this order, 

to the incrementLneed not be taken as basis for 

determining the question as to whether the period 

of service from the date of appointment on probation 

has to be reckoned for fixing 	inter-se seniority. 

V 
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It is needless to say that if the applicants are 

aggrieved by the decision of C&AG, they are free 

to move this Tribunal under Section 1.9 of the AT 

Act. It follows thatthe C&AG has to pass a reasoned 
and 

orderLif any OMs/letters/instructions are relied 

upon ,the same has to bel E8ed7 	the said order. 

25. 	OA is ordered accordingly. No costs.!! 

V.NEELADRI RAC) 
Member (Admn) 	 Vice-Chairman 

Dictated in the open court 

rnvl 	 Deputy RegistrH9tl 

To 

The Comptroller and Auditor General of India, 
Bahadurshah Zaf at Maig, New Delhi. 

The Principal Director of Commercial Audit 
Rhairatabad, Hyde rabad. 

The Accountant General (Audit) A.P. Hyderabad. 

4 The Principal Director of Audit R.E. Puram, New Delhi. 

One copy to Mr.P.B.Vijaykumar, Ad'vocate, CAT.Hyd. 

One copy to Mr.G.Pararrieshwar Rat), SC f or AG. CAT.Hyd. 

One copy to  Mr.P.Bhaskar, Advocate, CAT.1-iyd. 

8.One copy to Library, CAT.Hyd. 

9. one spare copy. 	 - 
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