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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL::HYDERABAD BENCH::
AT HYDERABAD,

0.A.N0.568/91. Date of Judgment:%;\'kﬂql—

BETWEEN :

Abdul Khader
.o .u Applicant

Vs.

Union of India represented by:

1. The Secretary to Government
Department of Revenue
(Central Excise), New Delhi,

2. The Collector of Central
Excise, Hyderabad,

3. Assistant Collector,
Central Excise, warangal.

.e . Respondents

Shri K.S.R. Anjaneyulu.

Lounsel for the Applicant

Counsel for the Respondents 3 Shri Naram Bhaskara Rao,
Addl. Central Government
Standing Counsel,

CORAM:

HON'BLE SHRI C.J. ROY, MEMBER (JUDL.)

(Judgment of the Single Bench delivered by the
Hon'ble Shri C.J. ROY, Member (J) )

This is an appliéation filed under section 19 of the
Administrative Tribunals Act, 1985 to call for the records
and to declare the order of Collector, Central Excise,
Hydera®ad in his C.No.II/3%3/30/89-Estt dated 28-11-1990
(Annex. 7) as arbitrary, illegal and set aside the same
and further direct the respondents to alter the date of
birth in service book from 16-12-1931 to 4-12-1933 and

allow the applicant to continue upto 4-12-1993 the date
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of retirement age on completion of 60 years and to pass

such other order or orders.

2. The applicant was appointed in the yvear 1952 as
Sepoy (18-4-1952) ., He studied uptoxl X class. He alleges

that at the time of his entering in service his date of

birth was noted as 16-12-1931 without any proof or record

and that after a few months, the Superintendent of Central
Excise, wWarangal vide his No.C.II/16/1/52 4t. 27-8-1952
asked the applicant to produce educational certificate

in supcort of his date of‘birtb. Thé applicant accordingly
obtaiued certificate from Government High school, Khammamet
on 20-2-1952 (annex. 1) giving'his cate of birth 4-12-1933
and produced the same and the same was fTorwarded under
Khammam Range's OC No0.382/52dt, 23-9-1952. He further
alleges that again in 1955 the Assistant Collector,

Central Excise, Warangal vide his letter C.No.11/30/3/35
dt. 20-6-1955 obtained a declaration regarding (1) date of
birth, (2) date of joining, (3) place at which joinegd,

The applicant furnished the particulars and the same were
taken on record. The date of »irth was as per school
records entered long back. He alleges that the cepartment
also acted on it reducing the pay of the applicant by Rs.2/-

on the ground that he was underaged at the time of appointment.

3. The applicant submitted representation dated 23-7-1988
(Annexure-2). The Assistant Collector Central Excise, Warangal
vide his letter No.xz/ﬁ/u%_es Jdated 16-11-1988 (annex.3)
addressed to the Inspector, Central Excise, Khammam replied
stating tbat in the absence of original certificate of date

of birth issued by the Registrar of Births & Deaths, nothing

L

can be done at the distant-date.
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4, The applicant; thereupon, had submitted represen=
tation dated 16-3-1989 (Annexure-4) fully explaining the
facts; that his Eorrect date of birth is 4-12-1933 and

he produced Educational Certificate issued by Government
Multipurpose High school, Khammam which is sufficient legal
and valid proof; that the difference in pay at Rs.3/-

per month was alsc recovered for the period during 4/52 to
8/52 taking that périod as underage and actiqg on correct
date of birth 4-172-1933: that he was born in a remote village
near Wadi (now in Karnataka State) and in the olden days

5} decades ago there wex§ no Registrar of Births and

Deaths in remote villages and even taking for granted that
there was one the same were not maintained properly and
parents due to ignorence were not furnishing thé parti-
culars; and that educational certificates‘were taken as
sufficient legal and valid p;oof in support of ége. He
alleges that the Additionél Collecﬁor. Hyderabzd as per
Assistant Collector, Warangal letter c.No,IT/32/1-88/E=5
dated 18-1-1990 (Annexure 5) asked for all the original
documents to be given under receipt for taking further
action. Accordingly, the applicant furnished the original
documents to Inspector of Centrai Excise, Khammam oOn
24-1-19§O (Annexure-6). The applicant was therefore hoping
that his case will e considered fairly and justly and his
correct date of birth 4-12-1933 wili se taken into account
for the purpose of retirement‘on 4;12-1993 after compgletion
of 60 years. He alleges that the Cedlector, Central Excise,
Hyderabad vide letter No.C.No.II1/39/30/89-Estt.. dated
28—11-1990l(Annexure-7) replied by a cryptic and nén speaking
order stating that the request of the applicant for change

of date of birth from 4.12-1931 to 4-12-1933 is rejected.

M | .. d.
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The applicant alleges that the said order is arbitrary

and unsustainable and also contrary to evidence on record.

5. The applicant alleges that applicant applied for
alteration of date of birth as early as September, 1952
immediately after joining servicétApril. 1952 and there=-
fore his case gains credence by way of bonafides 1985 (3)
SLR 412. He also alleges that he had produced School
certificate showing the date of birth entered at the time
of admission from the Government High School and that the
saﬁe was not dispﬁted and the genuineness of it is also
not guestioned. The action iﬁ rejecting his request is
arbitrary and unsustainable. ©Not to correct.in tha service
book is the administrative error. The applicant canuot be
made to suffer 1986 (2) SLJ CAT 264. The applicant fur-
ther alieged that the School Gertificate showing the date
of birth at the time of adm{ssion is accepted as an
authentic document and also to have a uniform practice

for determination of age. Where an authentic and unimpea-.
chable evidence about thé date of birth is furnished the
same cannot be ignored or brushed asidegiﬁéinging upon the
fundamental right of the applicant to cdémtinue in service
till the préscribed age of retirement and cited a case
reported in 1986(1) ATR CAT 435. He also cited in support
of his contention for correction of date of birth, the
decisions reported in 1987(3) SLR 284, 1987(1) ATR CAT 414,
and 1987(1) SLJ CAT 65, and 1988 (2) ATR CAT 332. The
applicant alleged that the.action for retirement based

on erroneous entry in service register will be illegal.

6. The applicant stated that his request for alteration

of date of kirth has been rejected by the Assistant Collector,
Central Excise, warangal on 16-11-1983 {(Annex.3), and there-
after he had submitted a répresentation on 16=3-1989 (Annex.4)

and on 24-1-1990 he had submitted all the original documents

called for (Annexure-S), and that his representation was

rejected on 28-11=1990. esad,

N
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7. The respondents have filed their counter affidavit

with verification dated 18-12-1991, and the learned counsel
for applicant received the c0py on 20-12-1991. The case

was heard on 27-12-1991. LDurlng thé“arguments the learned

B

counsel for applicant has filed a xerox copy of letter

dated 7-8-1991 issued by sri Alluri Sreerama Raju Government
Junior College, Santi Nagar, Khammam-507 001, which states
that Government High School, Khammam was converted into
Multipurpose High School as and when the scheme was intro-
duced, and that the certificate with regard to date of

birth recorded as 4-12-1933 Admission No.1530 issued in

favour of Sri Abdul Kader is correct one.,

8. The respondents countered the allegations made in
the application, that the applicant was appointed as Sepoy
on 18~4-1952 on appointment his service bock was prepared
showing his date of birth as 16-12-1931. As per Rule=79
and 80 G.F.R. any person newly appointed must declare his
date of birth with documentary evidence such as Transfer
certificate etc. The applicant signed the Service Book,
several times in the years intervening on 4-8~1952, 18-9-1959,
16=2-1974, 5-3-1979 and 194-1985¢indicating that he agreed
with correctness of the entries. They further state that
only in 1988 after destruction of original records destroved
in 1983 did he come up with a representation to change his
date of birth. His documentary evidence was a certificate
alleging his date of birth has been 4-12-1933. This certi-
ficate was dated 19-8+1975. The delay of producing of
certificate showing the different date of birth for
almost 12 years during which time he had signed his Service
Book as agreeing with the entries, creates doubt about his
_bonafidejon the part of the applicant. They state that the
certificate given to Department in 1988 purporting to have
been issued in 1952 is in his hand-writing on the back of an

0ld emtise document. They also state that photo cocy of the

ha?g
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document filed by the applicant which is annex.l to the

.
o
Ll

application is quite clear that under no circumstances

it is original i.e., hand wriﬁten copy without even
attested copy. The respondents further state that
proforma dated 22-641955 which was purported to héve

been sent by the applicant to the department showing

his date of birth as 4-12-1933 is again not signed by

any officer except the applicant and therefore has no
evidencary value whatscever. The respondents statel

that it ig a fact that when he joined in 1952 he was

paid Rs.30/- Rs.0-50/- -Rs.35/-. It is only from 4-12-1953
that his pay became Rs.30/-. His services were terminated
on 3-12-1953, again he was appointed as officiating
temporary on 4-12-1953x and paid Rs.30/~- as officiating
pay. His services sere again terminated on 12-12-54

and he was re-employed on 13-12-1954 @ Rs.30/- - Rs.0.80/-
and that he was not getting normal inérement which should
have been Rs,0.50/-«. It is only after 1955 his proper
increment starts being given and his services were not
terminated afterwards. They denied the allegation that

he was given Rs.29/- because he was underage,Xx and stated
that it was only after 1955 he got the regular scale.

The respondents stated that is is'not known to them why
his services were terminated and why he was re-employed
and they have nqt mentioned any redoveries in his s=rvice

book.

9. The respondents also countered the grounds raised
by the applicant in his application stating thst there is
no proof not even a copy of reply to show that any represen-

tation was wade.
-..7.




10. The respondents further state that the 1952 document
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is only a handwritten unattested copy made by the applicant
on the back of an old excise document and therefore no
reliance can be placed on it. The second certificate dated
1975 was not produced until 1988, a delay of 12 years,

during which time he had seen and sigﬁed hisService Book
agreeing with all entries. The respondents state that

in the absence of suprorting documents which were destroyed
in 1983, it may not be possible to state whether any proof

of age was produced., They state that noebjection had been
made bf the applicant, he had appended his signature in

the first pacge of service book on 4-8-1952 about the
correctness of his bio~-data. ‘They also state that he last
signed in the Service Book on 14-6-1938 agreeing with the
entries made till that date about his service matters.

The respondents alsc stated that the applicant never bothered
to bring to the notice of the famk department his alleged
incorrect date of birth before 1988, and once aprended

his sigﬂatures in the fervice Book as stated supra, four gz >
time, he is estopped from saying that incorrect date of

birth was entered. The applicant cannot be allowed to retract

_ from the same as per law established. The respondents stated

that as per rules laid down in G.I.HM,H.A, O.M.No.55/3/54«Estt;_
read in Note 5 below FR 56as amended dt., 5-6-1954, an appli-
cation.sh0qld be made within 5 years of entry into service

in order to amend the date of birth and further stated that
there is no proof except the applicant's statement that he

did represent about change in his date of birth prior to 1988
Therefore, the department perfectly justified in 1988 and 1939
in refusing his request, and desired this application be

rejected.:
..8.
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11. The respondents also relied on a decision in
0.4.80.944/90 dt. 12-6-1991 of (CAT-HYD) this Bench
in a matter between T.V.N.Reddvy Vs. Union of India and

another.

12. The applicant filed 7 annexures, Annex. A=l Date

of Birth of applicant extract dt. 2049-1952; Annex, A-2
Representation dt. 2357-1988 of applicént: Annex. A=3
Letter of Asst. Collector, CE, Warangal C.No.II/32/1/
88.E5 dt. 16-11-1986; Annex. A-4 representation of the
applicant dt. 16-3-1989; Annex. A-5 is letter of ASst.
collector, Warangal letter C.MN0.IL1/32/1/88.E5 dt.18-1-30;
annex. A-6 is Acknowledgement by Inspector Central Excise,
Khammam dt. 24-i-1990 of originals, and Annex.A-7 letter
issued by the Collector, Central Excise, Hyderabaddt.
28~11-1990 bearing No.C.No.II/3§/30/S9—Estt. The aprlicant
also filed a photo copy of letter dt. 7=-8291 issued by
College authorities during'the time of arguments, which

is described supra.

13, I hawe heard the learned counsel for the Applicant
Sri K.S.R. Anjaneyulu and Shri Naram Bhaskar Rao, learned
counsel for the Respondents and perused the records

carefully.

14, At the outset, it may be noted that the letter
giveh across the Bar on the date of arguments by the
learned cognSel for tﬁe app1icant cdated 7-8-1991 is
obtained subseqguently though the case was filed on
12-5-1991, This hand-written letter on a letteg signeéﬂ

by the Principal with rubber stamp;neither the Principal

was examined nor an affidavit was filed nor why it could

. - ..o,
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~w-have been obtained and filed at the time of his original

representations.

15. Secondly, Annexure A-1 states that it is a Govern-
mént High School, Khammammét. SriSamson Rama Krishna

’
supposed to have signed this as Headmaster. It does not
vear any seal, stamp or signature. The certificate is
sought bo be explained by the letter dated 7-821991 sta=-
ting that ﬁhe Government High School, Khammam was converted
into Multi-purvose High School and later into ASR Govt.
Junior College during August, 1981, bﬁtlthe factum of date
of birth has not been supported by any evidence,as to how
it has come,into records, by whom it has been given, when
he was admitted in the School and the origival school
register was aléo not produced. But even in 1952 he claiss
to have filed this Birth Certificate for considering his
change of date of birth. Even his two representations
do not state as to how this entry was brought into record,
basing on what evidence;is totélly not before me, Mere
signing on the Service Book may not act as an estoppel
as per the decision cited by the learned counsel for the
Applicant, but how this could be established without
supporting evidence, whether it acts as an estoppel or

notl/ It is a different question altogether.

16. The reducéion of pay claimed by the applicant cf
Rs.2/- or so Qas countered by the respondents because
of not underage, but by way of terminationfas stated in
para-8 supra and increment of Hs.0-50 ps. was not given
and that he was regularised only in 1955. Hence this

reduction of amount cannot be taken as a proof of the =&

-~ ...10.
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acceptance of the change of the date of birth. Taking
advantage of the fact that the records are destroyed in
1983, now additional evidencg,without supporting material
and evidencg}will amoun£ giving an undue advantage to
the applicant without proper verificaﬁion. on the close
look of Annexure A-1 the only fact that it is based on
20-9-1952 does not inspire that this is proved beyond
reasonable doubt or as prepondemance of prbbabilities
whxz are in his favour. Having considered all the
rulings and the observations made in the 0.A.N0.944/90
dated 12-6=1921 of this Tribunal in a case between

Sri T.V.N.Reddy Vvs. Union of India, rep. by its
Secretary, Ministry of Finance (Revenue), New Delhi and
another wherein the Hon'ble Members cited in parax - 5

which reads -

"In the case of 0.5.Bajpal Vs, Union of India & another
1989 (9) Administrative Tribunals Cases 540, this Bench

had observed:

The recorded date of birth is corrcoborated by the
entry in the Primary Schonl where the applicant had
studied and by the Matriculation certificate. The
only proof that the applicant has come up 26 years
after joining the service and continuously accepting
the recorded date of birth, is the attested copy of
the Birth Register. I am not prepared to accept this
as a conclusive proof of the date of birth of the
applicant so conclusive as to reject the entires made
in the School Leaving Certificate, Matriculation
Certificate and the Service record. It has been held
by this Tribunal in M,Ascokan alias Manuawamy Vs,
General Manager [ ATR (1986) 2 CAT 142 X) that a
Birth Register entry is not ¢f much evidentiary value
and its entry denotes its factum of birth but not

of date of birth. In Ghasite Lal Vs, Union of India

( (19288) 6 ATC 224) the Tribunal held that when date
of birth was recorded on an employee's own declaration
and accepted by him, he is estopped from challenging
it. The General Financial Rules 79 also confers an
element of inviolability to the date of birth
recorded in the Service Book. This is more applicable
where the same has been allowed to go unchallenged by
the applicant himself for more than *wo decades as in
this case.

)

cel11.
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In the case of M.Asokan alias Manuswamy Vs. General
Manager referred to in the judgment, the Tribunal

had observed that the birth extracts are not of much
evidentiary value for the reason that the entry in

the Birth Register is also based on information fur-
nished by the parents or third parties and the correct=-
ness of the entry will have to depend on the correctness
of their information. We find that in this case even
the name had not been correctly intimated. It is also
observed in the M.Asokan case that Courts  have normally
taken the view that the birth extract is only evidence
of factum of birth and not the date of birth"s

17, Besides, in 0.A.N0.240/91 decided by this Bench
on 31-7-1991 between Sri M.Venkateswara Rao-II Vs. Union
of India and others, the Hon'ble Members have discussed
a decision of this Tribunal in a case of Heeralal Vs. ﬁnion
of India which reads -
"At best that decision knocks out the contention
of the respondents that the applicant is mak ing

such a request not within 5 years but long after
that.".

18, In the instant case, even according to the applicant,

he applied for change of date of birth, if what is stated

by him is believed in 1952, Rules laid down in G.T.M.H.A.
0.M.N0.55/3/54-Estt. read in Note 5 below FR 56 as amended

dt, é—6~1954 is not applicable, as the said rule is apnlicable
foom 1954 which cannot be applied in this case. However,

this matter cannot be decided on this point alone.

19, The applicant also admitfthat he was born in remote
village near wadi (ﬁow in Karnataka State) and in olden
days 5% decades ago there were no Registrar of Births and
Deaths in remote villages and even taking for granted

that there was one, the same were not maintained properly

/1 .12,
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and parents due to ignorence were not fufnishing the
particulars, Even the applicant admits that it is not
recorded as they are not maintained in the old villace
and even if it is maintained his parents were ignorant,
so they could not get the entry recorded/made. Then,

it goes beyond once comprehension %ﬁg% how this

fixation of date of birth in 1933 has been arrived at.
Considering all the éitations, I am of the opinion

that in the instant case the applicant has not been

able to place before the Tribunal any supporting evidence
to make (Annexure A-1) is genuine one without further

[ Y. VY § e‘””'M”TLJJMNZZ%QLT

investigation. wwdin A0

20. Under the circumstances, I give liberty to the
applicant who has since supposed to have retired on
31-12-1991 as per averments of applicant, to make a
rep;esentation to the respondenté and the respondents
are directed to consider his case within three months
from the date of the communication of tbis order, while
¥ ' investigating the case’they may collect all the information
and they may come to a conclusion basing on the investi-
gation. The evidence should be cogent, élinching and -
believable, wWith these observations, I remit back the

case to the respondents. Under the circumstances no order

(C.JW

Member (J)

as to costs.

Dated: 2)u4January, 1992,

Registrar(J}

The Secretary to Govt., Union of India, :
9rh. pept. of Revenue (Central Excise), New Delhi,

The Collector of Central Excise, Hyderabad.

The Assistant Collector, Central Excise, Warangal.

One copy to Mr.K.S.R.Anjaneyulu, Advocate, CAT .Hyd.

One copg to Mr.N, Bhaskar Rao, Addl, CGSC,CAT,Hyd,

One CpyR - HaQ gy, 1. m 2 CFT, Ahdrdbed -
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