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0A.432/94

Judgement

( As per Hon, Mr. Justice Y, Neeladri Rao, Vice Chairman )

Heard Sri C. Suryanarayana, learned counsel for the
applicant and 5.i Vilas Afzulpurkar, learned SC for Provident
Fund., _

%. This QA was filed praying for direction to the respondent:=
to ﬁintect the applicanfé seniority amongst the Head clerks
by granting him retrospective promotion with effect €rom the
date fromwhich bhis immediate junior i.e. R-3 uas promoted
and togant him all ether benefits wvhich were incidentalavj‘
Congudar Hen o
consequential/tampsametians such astromuti:S as Enforoce-
ment 0fficer or as Asstt. Accounts DFficer,Lgeclaring that
the punishment imposed on the applicant has to be ignored as
it is vitiated, |
3. The fPacts which give raise to this 0A are briefly as
under :

When the applicant was uofking as UDC, his jﬁniors
uvere praomoted as HMegdclerks by order dated 20-10-1982,
Chargememo was given tothe applicant on 31-7-1984, After
due inquiry, order dated 13-3-1?86 wvas passed imposing the
punishment of withholding of one year increment, O0On
28-10-1986 the_applicant submitted & representation that he
shPuld be given promotion as Head Clerk fraom the date on
Wwhich his immediate junior was promoted, On 7-9~1987, an

order was passed promoting the applicaht as Head Clerk,
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But the said promotion was not given with retrospective
effect. On 2999%1987 the applicant again submitted a
representation claiming promotion from the date on which

his junior was promoted as Head clerk with all consequential
benefits, The said claim was negatived by order dated
24-3~1990, .Being aggrieved, the‘applicant filed this QA

on 22-4-1991,

4, The contentions for the official respondents are

i) This QOA is not maintainable as he had not chosen to
challenge the order dated 20-10-1982 whersby the juniors

of the appiicant wvere promoted as Head Clerks,

ii) He is estopped From‘?if§7%f¢1g¥zé¥ claiming promotion
yithyiétrnspectiue effect when he joinﬁed the post of

Head Clerk on promotion by order dated 7-9-1987 without
protest, o ) |

iii) It is barred by limitatien,

5. Though-§t was pleaded in the counter that the casa gof
the apﬁlicant was not considered for promotion to the post

of Head Clerk in Qctober, 1982 as the disciplihary proceed-
ing was contemplaﬁed,izﬁé s ame had to be repelled in vieu

of the judgement of ﬁhe Supreme Court in Janakiraman's case -
ATR 1992(1)Sc1?3 (Union of India vs, 3.V, Janakirmana), gt
is clear from the Pacts stated that chargépemn was given
leng after the date oﬁwuhich the junior of the applicant

was promoted as Head Clerk, It is stated in the Janakiraman's
case that sealed cover procedure hag, to be Polloved if
disciplimry proceeding is pending by the date of con-
sideration for promotion. As the said inquiry uﬁﬁrmately
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ended bywy of minor penalty, the said charge cannot

be held as grave so as to defer the considération for
promotion even though the charge memo was not issued.
Hence it has to be hald that action of the respondents

in not considering the case of the applicant for pro-
motion in October, 1982 merely on the ground that
disciplinary proceeding was contemplated against him is
not in accordance with lauw,

6. It is stated for the applicant that he could not
make representation earlier to 1986 as disciplinary
proceeding was pending against him, As it was even
stated: for the respondents that even by October, 1982, a
disciplinary procéedinggyas contemplated against the
applicant, the latter would not have felt of making
representation Por consideration for promotion under the
impfession that the concerned authority may vieu
adversely against him, The applicant submitted repre-
sentation within eight months after the order of
appointment was issued, Hence it can be stated that the
delay in submitting the representation is explained,

‘In fairness to the applicant, it has to be stated at this
stage that it is submitted that he will givehinuwriting to
the cancerned authorities not to consider his case far
further promotion so as not to affect the further pro-
motion of his juniors who were promoted as Head Clerks

in 1982, But it is stated for the applicant that if his
turn for promotion as Enforcement OPficer/Assistant
Accounts (OfFficer on the basis that he was promoted as
Head Clerk on 7f9-1987, comes, his case may be considered
for such promotion,

A
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8. The guestion of estoppel does not arise merely
because the applicant had not protested on 7-9-1987

uhen he accepted promotion as Head Clerk, for his re-
presentation dated 28-10-1986 was already threre, and

he reiterated it by representation dated 28-9-1989.

9. There is no need for the applicanf to challenge the
order dated 20-10-1982 whereby h}s juniors uwere also
promoted as Head Clerks for he Aﬁ% not challenging the
seniority list and his grievance is only to the effect
that there was no justification Por not considering his
case for promotion in October, 1982, Hence, the said
contention also is negatived,

10. This Bench is granting the monetary benefit in case
of continuing right from one year prior to the date of
filing of the OAR, Hence monetary benefit haé?o be given
to the applicant endy from 1-4-1990 only (this DA was
filed on 22-4-1991%),

11. 1In the rasult, the date‘of promotion of the
applicant as Head Clerk has to be advanced from 7-9-87

to the date on which his juniag promoted as per order

dated 20-10-1982 assumed charge as Heesi Clerk, and on that

basis the notional pay of the applicant in the grade of
Head Clerk as on that date has to bhe Pixed, and on that
bqgﬁégthe arrears from 1-4-1890 have to be paid.to the
applicant, .As we are giving monetary benefits only from
1-4-199Q)- The question of permitting the respondents

to recover difference in regard'tn'uifﬁhalding of
increments during the periad in which the punishment

was suffered does not arise, The applicant has to

give in writing to the concerned authority that his

'
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The

The

case for promotion as Enformement Officer or Assistant
Accounts OPPicer may be considered only en the basis that
he was promoted as Head Clerk only on 7-8-1987 and not

on the basis that he was noticnally promoted on the date
his junior promoted as per order dated 20-10-1982-joined
the:post of Head Clerk.

12, The DA is ordered accordingly., No costs./

GM/‘C

W
(R. Rangarajan) (Uf%ﬁeeladri Rao)
Member (Admn) Vice Chairman i
{
Dated : Uctober 5, 94 :
Dictated in Open Court ' j; ﬁ%ﬁﬁxafu,

Deputy Registrar(J)cc

Regional Provident Fund Commission~I,
sk Barkatpura, Hyqd-27.

Regional Provident Fund Commissioner-II,

Lakshmipuram, Guntur-7,

One
One
One

One

copy to Mr.C.Suryanarayana, Advocate, CAT.Hyd.
copy. to Mr.Vilas Afzulpurkar, SC for P.F. CAT.Hyd,
copy to Library, CAT.Hyd.

spare copy. '



