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Order @f the Division Bench delivered by
Hon 'ble Shri T.Chandrasekhara Reddy, Member (Judl.).

This is an application filed under Section 19
of the Administrative Tribunals Act to set aside the
dismissal order of the applicant dated 15,9,1990 passed
by the 3rd respondent and confirmed by the 2nd respondent
as per the order daéed 3,1,1991 and to direct the
respondents to reinstate the applicant in sgrﬁice with
all conseqguential beﬁefits and pass such other order or
orders as may deém fit and proper in the circumstances

of the case,

The facts so far necessary to adjudicate this

OA in brief are as follows ;-

2, _ The applicant herein was selected and appointed

as Telephone Operator by the Divisional Engineer Telecom
Eiuru‘ He was first provisionally appoimted w,e.f,

16.4.82 by drder dated 26,5,82 and thereafter on regular
basis by order dated 27.4.83., He was given quasji-permanent
status by 29.11,85, The respondents entertained a doubt

that the applicant had entered into service by producing
bogus certificate and by giving a wrong date of birth, 1In
view of the said suspiscion the respondents called the appliga
to submit the duplicate certificates of documents filed _ ¢
with ghis applicafion‘for appointment to the post of
Telephone Operator if originals are not available, informing
the applicant, fajiling which that the applicant would be
eftposing himself for disciplinary action., The applicant

did not produce@ the duplicate copies of the edycational
certificates as c¢alled upon by the respondents, S50, the

charge memo dated 17,.4.1986 as ag&inst the applicant was
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issued under CCS (CCA) Rules, 1965 alleging -that he

obtained by wrongful meansihis appointmenglas Te lephone
Operator by furnishing false educational certificates, A
regular enquiry officer was appointed and the enquiry was
completed as againSt the applicant, and thé enduiry officer
supbmitted his report to the disciplinary autﬁority. The
disciplinary authority did not furnish a copy of the report

to the applicant but dismissed the applicant as per the orders
dated 25.8.1988, As against the dismissal onﬁg; the applicant
preferred an appeal, The appellate authority as per its
orders dated 12,1,90 confirmed the order of dismissal dated
25.8,.1988 passed by disciplinary authority and dismissed the
appeal of the applicant, Challenging the dismissal oxder
of the applicaent the applicant filed OA,473/90 on the file

of this Tribunal, As per judgement dated 23,7.90 in 03.473/90

the dismissal order passed against the applicant and as
confirmed by the appellate authorjty was set aside on_tﬁe
ground that the applicant was not furnished with a copy of
the enquiry report and non furﬁishing of the enquiry report
to the applicant by the,disciplinary authority before the
disciplinary authority passed the order and denjal of
opportunity to make a representation as against the enguiry
report was against the principles of natural justice, BSo,
this Tribunal as per its orders dated 13,7,90 directed the
respondents to furnish a Copw of the enguiry report to th
applicant and continue the enéuiry_from the point of furn
shing a copy of the enquiry report. As per the directio
of the Tribunal the enguiry was conﬁinued. ‘But the appl
was ‘kept under dgémed_SuSpenSiog by orders passed by th
competent authority w,e,f, 25,8,88. The disciplinarm

authority had forwarded a copy of the enquiry report t
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« 90, Taking into Considerg-

the disciplinary authority,

3¢ - Counter is filed by the respondents OpPpOsing
this Ovo
4, We have heard in detaillMr.T.V.Y.S,Murthy,

counsel for the applicant and Mr.N.vV.Eamana, Standing

Counsel for the respondents,

5. Mr.T.V.V.S.Murthy, contended that the dismissal
order passed as against the applicant is liable to be
set aside on 2 grouﬂggz%Xat the principles of natural
justice are violated in this case that the applicant

had not been payg Subsistance allowance and so the
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gﬁiée%aﬁs fundamental rightﬁkviolated. Before considering

the first contention raised on behalf of the applicant by
Mr.T.V.V.5.Murthy @ few admitted facts have got to be stated,
The applicant had passed &,5.C, examination, At the time
of we passing ef the G&SC examinatio&.the applicant had
secured only 46,2% of marks, The date of birth of the

applicant as shown in the SSC register is 15.8,61,

6. ' At the time of entry into service as Telephone

~ Operator the applicant had furnished the following parti-

culars to the competent authority in his application and

in the attestation formi:-

1, 76.8% marks as having secured by him in
$.5.,C examination,

2. Date of birth as 15.8,62,

7. During the course of the hearing of this QA
learned counsel for the applicant‘Very,EQEZE;?ZOnCeeded
that the applicant had secured 46.2% marks during the

year 1977-78 and the date of birth as entered in 35C
register is 15,8,61, With 46,2% marks in S5C &xamination
the applicant absolutely had no chance for selection as

Te lephone Operatoig, gggrfor showing as 76,8% the marks
in,SSC‘as having been secured the applicant would not have
been eligible for the said‘pps;. It is not in dispute that

the applicant had not secured 7.76,8% marks in the SSC

‘examination but only had secured 46,2%, So, it is apparent

that the applicant by producing bogus marks had secured
the post of Telephone Operator by fraudlent and deceitfulmear
The applicant absolutely had no chance to enter into service
with his date of birth 15.8.61 as the applicapt,woulﬁ have

been overaged with his date of birth as 15,8,61. S0, to
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overcome the disgqualification with regard to the age
the applicant had also furnished the date of birth &s

15.8.62 which admittedly 1is not correct date of birth,

8. From the admitted facts there cannot be any

doubt that the applicant had secured a job as Telephone
Operator by fraudlent means, In AIR 1991 SC 909 U.P.
Junijor Doctor's Action Committee v, Dr,B.Sheetal Nandwani
and others respondents, the Supreme Court was dealing with
a cése where a fake order in a non-existent writ petition
was produced before the High Court for securing order to
the effect that the Selection Examination for filling up
of the seats in the post-graduate Medical Courses of the
seven medical colleges in U,P, were cancelled and a
direction was issued to the State Government to grant
admission on the bﬁsi§ oko.B;B;S. results, and on the
basgis of ghose §yq“Q;QQrsﬁsomgﬂadmissions were secured in
some medical colleges it was held that those who had taken
admission on the basis of such orders, that is on the basis
of the M.B.B.S; resultiwithout going through a.selection_

examination could not be allowed to continue in the Post-

Graduate Courses, In the sajid case at para 5 of the judgemen
the Supreme Court has stateé the circumstancés in which suc
benefit has been taken by the candidates concerned would no
justify attraction of the application of rules of natural
justice of being provided an opportunity to be heard, So,
from the said judgement it is quite evident when certain
benefits were obtained by fraudlent means by producing
fake documents the concerned persons cannot urge that the
principles of natural justice are viclated, S50, in view o
the séid Supreme Court decision it is not open for the

Yo Gonremdk f
applican%\that the principles of natural justice are viols

Another decision of the Supreme Court in AIR 1993 SC 2638

Gurdeep Singh v, State of J&K and others respondents,



o-?i.
the Supreme Court has held as follows:=

"Unduly lenient view of the courts on the
basis of human consideration in regard to
selection of candidate for admission to
educational institution by adopnting illegal
means on the part of the authorities had
served to create an impression that even were

an advantage is secured by stratagem and
trickery, it could be rationalised in courts
of law, Courts do and should take human

and sympathetic view of matters, That is

the very essence of justice, But conside-
rations of judicial policy also dictate that
a tendency of this kind where advantage gained
by illegal means is permitted to be retained
will itself, engender cynical disrespect
towards the judicial process and in the last
analyses embolden errant authorities and
candijdates into a sense of,complaCéhCY and
impunity that gains achieved by Such woongs
could be retained by an appeal to the sSym-
pathy of the court, Such instances reduce

the jurisdiction and discretion of courts !
into private benevolence®,

9. It is clear from the judgement that any advantages
obtained by fraudlent means cannot be allowed to épntinue.

The observations m3de by the Supreme Court are clearly
applicable to the facts of this case, In view of the fraud
played by the applicant in Securing the job the applicanf

does not have a right atall to ask this Tribunal to reinstatemm
him in;service. As a matter of facEAthis is a case where the—
applicant absolutely have neo eligibility for the said post

as he had not secured the required number of marks in the

SSC examination, It is not 1n_di$put?4for appointment as

Te lephone Operator/§uring the relevant period/ ,only SSC

marks had been taken into consideration.. The applicant

was also disqualified for appointment ﬁo the said post as .

he was overaged by the time the applicant had applied, So,
i is quite evident that the applicant absolutely had no
right for appointment to the said post. The appointment of
the applicant in view of the facts and circumstances of the

case is veid in law, So,it is not open for the applicant

to plead that either the principle of natural justice are
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violated or he had been prejudiced in his defence in any

way. Mr,T.V.V.S5,Murthy contended subsistence allowance

wasnot, Ppaxcdd for the deemed SuSpension period and during

the perijod the enquiry'ﬁéé'céntinued after the judgement

" of this Tribunal in TA,473/90 and so he had been prejudiced

{4 his defence end that the fundamental rights of the

”appliééht’afe*vfolﬁtéa."Mr:N;V;Ramaﬂé, for the respondents

submitted that for ‘tHe déemed suspension period the

subs 'Stence allowance had been paid il @ lumpSum as per

the order dated 15.9;19§O‘énd dufing“£Ee period the

enguiry was continued after the judgement in 0&,473/90
£hat the applicant had been paid susbsitence allowance,

So, in view of the categorical stéééﬁ;nt made by Mr.N.V;Ramaﬁa
the contention of tgé applicant is that he had not.been
paid subsistence allowance during the deemed suspension
period and during the period the enquily was continued

can not be acéepted. Even acc$pting the argument of
Mr.T.V.T,S;Murtby that the applicant had not been pail
subsistence allowance during the enquiry period continued
after thekjﬁﬂégmenﬁkin;QAr473/90, in view of the facts

and circumstances of the case we are dnable to understand
how the applicant is prejudiced in his defence, As already
pointed out the applicant absolutely had no chance for
appointment to the said post of Telephone Operator with

his performance in his SS5C examination, So, we are of

the opinion even for any reason the subsistence‘allowanée
during the enquiry period had,nogfggzé to the applicant

the same has got nothing to do with the result in this

OA, S0, we See no merits in this OA and the OA is accordingly

dismissed, No ordgr as to costs,
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