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0.A.N0.314/91., Date of Judgement 17.2.94

Jud gemen t

X As per Hon'ble shri Justice V.Neeladri Rao, Vice-Chairman.)

This O.A. was filed on 27.3.91 praying for declaration
that the general principley of seniority contained in the
Dept. of Personnel 0.M,N0.9/11/55~RES dt. 22.12.1959

in so far as it relates tc¢ the fixation of senlority

‘:;Lillegal, arbitrary and to guash the same and to

consequently direct Rl to refix th%eniority of the Applicant
in the cadre of U,D,.C. without reference to the date of

confirmation with all consequential benefits,

2. The Applicant joined service in the Incometax Department
as L.D.C. with special pay on 7.7.64. He was appointed as
Stenographer w.,e.f. 11,7,66, He was confirmed as L.D.C.
w.e.f, 29,8,68, He, along with several other Stencgraphers,
was converted as U.,D.C. and posted as such w.e.f. 10,12.69.
When the juniors to the Applicant in the cadre of U.D.C.

were confirﬁed wee.f. 26,7.64 while the Applicant was
confirmed as U.D.C. on 17.2,76 the seniority list was revised
as per O.M; dt. 22,12.1959. The seniority list of U.D.Cs

was circulated on 29.4,78 wherein the Applicant was shown

as junior to wgﬁiéjwho had become U.D.Cs after his entry

into the cadre of U,D.C. It is stated that then the Applicant
made a representation on $.5.78 (Annexure IX) to the
Commissioner of Incometax, Andhra Pradesh, Hyderabad
requesting for restoration of his seniority and to place him
immediately after Shri K.Kanaka Raoc., The further case of the

ﬁBBlicant is that vide memo dt. 10.2.89 he was informed by the
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Dy. COmmisgionér of Incometax that the Chief Commissioner of
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Incometax femarked on the Applicant's petition that the'appeal
has come after about 15 years and the same was rejected as
there was no justification for the grievance., It is also
stated for the Applicant that when he made a representation
on 31,1G.89 Qhérein he specifically stated about the pendency
of his representation dt, 9.5.78 the Applicant was informed
vide memo dt. 26.2,.90 that the rules do not provide for
mercy petition., Then the Applicant again made a representa-
tion submitting that it was not a case of mercy-petition

and that his representation of 1978 was not disposed of.
Then, vide order dt. 7.8.90 (Annexure I) the Applicant was
informed that the seniority of the Applicant was according to
the order of confirmation in the cadre of U.D.C. as per the
general principles of seniority and as such there is no case
for mercy petition. Then this 0.A, was filed.

3.. We have held in 0.A.No,381/92 as per order dt. 28.7.93
that the O.M., dt. 22.12.1959 to the extent it provided for
linking seniority with confirmation is violative of Articles
14 and 16 of the Constitution. In coming to the conclusion,
we relied upon the judgement of the Supreme Court in

AIR 1990 (g) SC 1607 wherein the principle enunciated in

AIR 1977 SE 2051 to the effect that linking seniority with
confirmation was arbitrary, was reiterated. The 0.HM,

dt. 4:%233bwas issued delinking the seniority from confirma-
tion.But it was specifically mentioned therein that it 1is
prospective., It is stated that in view of the O.M.

dt. 4.11.9? the earlier seniority was not disturbed and the
same was followed in the seniority list that was prepared
later, |

4. 1In 0.5.No.381/92 we have granted the relief prayed for
in view of the finding £§ib.M. dt. 22,12,1959 in regard to the

provision whereby the seniority on the basis of confirmation
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To
1.
2.

3.

5. , .' - &

The Chief Commissioner of Income Tax,
Andnr.a_Prade:sh, Aayakar Bhavan, Bashirbagh, Hyderabad,
The Seeretary, Govt.of India,

"Dept.of Personnel, Ministry of Home Affairs,

South Block, New Del hi,

“The Ch-aifmaﬁ; Central Boird of Drect Taxes,
.. ., North Block, New Delhi. .

4,
5.

One copy to Mr.Duba Mohan Rac;, advGcate ,'CA‘I‘.Hyd. |
One copy to Mrgal r)fe {?:;@:m&ﬁ?-ﬁ.‘; ABBLCo6 S AT Ay T

. 6. 0One copy to Library, CAT.hyd. .. .. -
7. One spare copy.
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one year prior to this C.A.

- notional promotion as Head Clerk w.e.f. 11.9.89 and
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is violative of Articles 14 and 16 of the Constitution

. eventhough the O.M. dt. 4.11.92 states that it is

prospectiye.y Oof course, the Applicant stated agaidn in the

latﬂer répresentaéion that he had submitted representation
dt 8.5.78 challenging the fixation of izgéority on the
basis of'date of confirmation- But wh;:fihe Applicant

had submitted such a.repfesentation it is not explained

as to why he had not appfdﬁched the court when the

said representation was not disposed of within the

For the sald laches

reasonable time, that is, one year.
. LN N {\) N f\uA\A—f
the said representation dt. 9.5.78 cannot be locoked into.

5. 1In' the reply filed for the Respondents it was stated
that ShrﬁE.Krishnamurthy was promoted as Head Clerk

on 11.,9.89. As it is a case of promotion of the junior
as Head Clerk even after the Applicant submitted his
representation 10.,2.89, the Applicant (who was promoted
during the pendency of this 0.A.) had to be given
notion;1 promotion as on 11.9.89, the date on which

his junior was promoted as Head Clerk and the monetary

A g
benefit stlimited for the period from 27.3.90 i.e., from

6. In the result, the Applicant has to be given

he has to be given the monetary benefit from 27.3.90.

7. The 0.A. is ordered accordingly. No costs.

I
, N\
( R.Rangarajan ) ( V.Neeladri Rao )
Member(A) . Vice-Chairman.
Dateds /N Feb,, 1994,
! (Dictated in open court) §



