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0.A. No. 218/91. | Dt. Of D=cision : 23.6.94.

|
Smt. P. Bharathsmma .. Applicant.
_ | |
Va
1. The As=t, Engireer, Trunks & Phones,

Warangsl - 506 012.

The Telecom District Engineer,
Warangal - 506 050,

The Chief Genesral Manager,

Telecom, Andhra Pradesh,

Hyderabad - 500 001.

The Director-Genaral,

Talacom, (representing Umion of

India), New Delhi - 110 001. .+ Respondents.

Counsel for the Applicant : Mr. C. Suryanerayana

Counseal for the'Respondents : Mr. MK peverad; §9_~"CG S¢-

CCRAM: |

THE HON'BLE SHRI A.B. GORTHI : M=EMBER (ADMN.)

THE HON'BLE SHRTI T. CHANDRASEKHARA REDDY : MEMBER (JUDL.)
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0.A.No,218,/91 Dt.23,6.94
X As per Hénfble Shri A.B.Gorthi, Member (Admn,)} {

-~

The applicant was serving as a Cleaner in
Non-Test ?ategory in the Tblephoﬁe Excnangé, Warangal
since 1982, Aggrieved by the penalty of removal
imposed upon her she has filed this OA praying thst

that order of removal as also the—eorder—of-—removal i

appellate‘auéhority‘s order confirming the penalty
be set aside and that she be reinstated in Service

with all bonsequential benefits,
|

2. ? The applicant was not keeping good health

and was éherefore compelled to Seek sick leave on
several Qébasions. Cn 6,2.89 she was directed to
appear béfo:e the Superintendent of MGM Hospital,
Warangal‘for ascertaining her fitness for resumption
of dutie?. Subsequently on 22,4,89 she was served
with a charge memo, Article 1 alleged that she did
not appear before the Superintendent of MGM Hospital
for secénd medical opinion and Article 2 averred that

the applicant was absent without leave w.e;f. 19.2.89,

Within & few days thereafter on 27,4.89 the disciplinary

authoxiiy cancelled the said charge memo, On the very
\

next day the applicant was informed that if she did not
‘ omwtel -

join duty immediately disciplinary action witl be taken

against her, The sSecond charge sheet dated 10¢,.7.89

oed
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was then served upon her, the charges there being the
£ .
same one® Which were contained in the earlier charge

memo dated 22.4.89,

3, ' During the departmental disciplinary enquiry,

a prilimfnary hearing was held wherein the applicant

was asked whether she would accept the charges, She
replied in the affirmative and based on the same the
disciplinary authority passed tne impugmred order removing
her fromiservice. She submitted an appeal to the Telecom
District gngineer on 25.1.90,th$:f;he same was rejected

vide order dated 26,2.90,

4. - Mr,C.Suryanarayana, learned counsSel for the
applicant}assailed the validity of the penalty on
several gL:ounds Firstly, commenting on the merits

of the cade, he contended that the disciplina:y
authority (Assistant Engineer) had no power or justi-
fication ko direct her to report to the Superintendent
MGM Hosp:L;taI for a second medical opinion, It was also
contended‘that the duty charts would 1ndic§te that the

applicantEWas not absent but was present on duty at the

relevant time,

5, Memo dated 6.2.89 by which the applicant was
"advised"ito report to the Superintendent of MGM Hospotal
was for the purpose of obtaining a second hedical

opinion because the applicant in support of her sickness
produced a private medical certificate, We. therefore,

e B nirnn s -
£ind no 1rregu1arj.ty whatscever that Jmemp dated 6,2,89

i |
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d to go to the Superintendent

wherein the applicant was directe

M.G.M., Hospital for a medical chec?ﬁp,
ts clarified that these weekly

As regards the

duty charts)the responden

in axl L n

P
14 show that on 18.2.89,k;eported for

the applicant wou
The second duty

duty at 0900 hrs. instead of 0600 hrs,

chart was prepared on 2,2.89% Both these would be irrelevant

to the issue before us because in the charge memo it was

iueffeted that the applicant was absent from duty wee.f, -
19,2.89, In any case we must observe that the applicant

L
40
had unequivocally Aguilty to both the s, and as

such it is not open at this stage to discuss the evidentd

in this case,

6. | _ The applicant‘'s counsel strongly urged
before us that the first charge memo having been cancelled,
the respondents were not legally justified in issuing a
second charge memo containing the same charges, 1In this

Hrr
context he &8 drawn our attention to a decision of the

Jabalpur Bench 533§§iant in Guruprasad Tendon Vs, Union

of India 1990 (14) ATC 386, In that case the applicant
was due to.cross the efficiency bar on 3,7.68 but was not
permitted to do so because the charge sheet issued to him
on 25,10.67 was pending, WNo further progress was made
after the lssuance of th: charge memo till 1972 when it
was withdrawn and the applicant was allow@d to cross. the
EB from the due date and was allowed to retire from ser
w.e, f, 31.8,82, Consequentiy it 'as held that under th
circumstances the conduct of the respondents would amo
emmoninafg . ] ndencs w .. an
A to exciude the applicanc, In that case no second charg
memo was served giba-after cancelling the first charge

memo and hence the judgement in the case of Guruprasad

has no direct bearing on the issues before us in the

present oA,
By
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2. In Dinesh Chandra Sarkar Vs, State of W.B,
1989 IA3 I.C. 329 the Calcutta High Court had occasion to

ObServe as under i~

"In the view taken above, I need not have
dealt with the other issue as submitted

by Mr,Gupta, but by reason of strenuous
submissions being made judicial decorum
prompts me to record the same and deal

with it as well, It appears that as

early as 1l4th Feb,, 1969 a charge-sheet

was issued against the petitioner which

was eventually withdrawn in April, 1976,
wherein it has been categorically recor-
ded after withdrawal of the charge=-sheet
that the petitioner would be entitled to
full pay and allowances and the period

of suspension shall be treated as the
period spent on duty., Incidentally it is

to be noted that both the disciplinary
proceeding. and the order of transfer was
challenged by the petitioner in this Court
under Art.226 in C.0.No,837 (W) of 1973 and
this Court by an order dt, 1lst June, 1983
directed that the oxder of transfer be kept
in abeyance till the completion of the depart-
mental enquiry was not proceeded with and
eventually in April, 1976 was withdrawn, No
leave was obtained neither any reservation
was recorded therein, The 2nd chargesheet
dt, 28th May, 1976 was issued without any
reference to the earlier one, but on iden-
tical allegations would it be fair to the
petitioner to bé saddled with a further
charge sheet on the identical set of facts
which was earlier been withdrawn unconditio-
nally and the petitioner was directed to be
paid all his salaries and the period under
suspension was treated as perios spent on
duty? I am in agreement with Mr, Gupta's
submissions that the same cannot be termed
to be the most accepted methodology in
Governmental action, Govemnmental Authority
ought not to be allowed to carry on with an.
investlgation on the self-same allegation
which was earlier droPped and petitloner was
given an unconditional benefit of the same,®

8. . In the case of Dinesh Chandra Sarkar he was serwed
with a charge memo on 14.2,69 and was also suSpended from
that date, Vide order dated 24,6,76 the susSpension was
revoked and a direction was given for the payment of full

salary after deducting the subsjistance allowance, The

L
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charge memo also was withdrawn, The employee became due
: A A AT
for retirement on ion on 31,7,76 and the respondents

choﬁse to serve him with a second charge memo on 28.5.76
on the same!charges for which the first charée memo was
served in 1§69.7 In the afore-stated circumsStances of the
casSe the Caicutta High Court came to the conclusjion that
“Governmentél authority ought not to be allowed to carry
on whth an %nvestigation_on_the self-same allegation which
was earlier ﬁropped and petitioner was given unconditional

benefit of the same®,
|

9. .. .. .| In the instant case certain dates are of
¢9nsiderableiimportanceg.‘?be.first charge memo was served
on_the appliéant_on 22.4.89, and it was cancelled within

a few days oé 27.4,89. On the very next day the applicant
was Se;ved_with“a notice giving her.an:Oqurtﬁnity to
re-join duty failing Whiqh_di$¢iplipary action would be
taken againsé hé;., As the. respondents did not receive
response from the applicant, ,t.hé second ¢ hérge memo was
served on he;_on;l.7,89, TheSe facts would clearly indicate
that the_iéqundents, had:gﬁlpgint‘gf gime“eiﬁnerAegter-
tained.any,égggz,Qf_droppinguﬁhe;Charges against the
appliqant>pr_ﬁonyeyed.suChuan imp:ression to the applicant.
ﬂhat.the,xeSpbndentS,did_Va§. instead.gf.bxpceedingwagainst
her straightaway on the first charge memo,gave her an
0pportunit2mbb means of notice dateﬁ_28.4,894;6 mend her
ways and join/ duty., Even then the applicant did not respond
positively th{xs leaving no pes Ma,to the respondents but

to. issue the gecpnd charge memo which is the same as the

first one, I? these circumstances we f£ind that the action
I .

L o
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of the respondents sufferred from no such illegality

or irregularity a&s would warrent our interference,

10, | 'Mr,C.5uryanarayana drew our attention to
D.G. P&T letter No,114/324/78-Disc 11 dated 5,7.,79., It is
to the effect that once the proceedings initiated under

Rule 14 or Rule 16 of the CCS (CCA) Rules 1965 are dropped,

the disciplinary authority would be debaééd from initiating
fresh pmwceedings against the delinquent officers unless

the reasons for cancellationlof the original charge sheet
o:‘fromfdrogping & the proceedings age app:0pﬁiataly;
mentioned and duly stated in the order dropping the procee-
dings. The ‘letter further states that where it intended

to initiate]fresh proceedings it should have been catego=-
rically stated that the original proéeedingslﬁere dropped
*without prejudice to further action whiéh may be considered

in the circumstances of the case", There can be no doubt
that the aim of the office memo is to ensure that &

delinguent employee is not given a false impression
that the disciplinary case pending againSt him/her aae
finally dropped, where such uaamnot the intention of the
respondents, As already noted tn the instant case the

‘ o L
proceedings were at mest stage dropped or abapdoned, The

'\
cancellation of the first memo was followed with @ notice
to the applicant within a short period, Accqzdingly even
1f‘the_:espppdents‘had_npt mentioned in the letter cancelling
the first charge memo that it was being done without
prejudice to further actLon being initiated it would not
in ocur o mak£;;f:ny difference to the merits of thas
case, The'D.G. P&T% letter dated 5,7,79 i8 in the nature
of guidlines given to the authorities concerned and

cannot be said to have laid down anything as mandatory,

b
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Copy to:=-

S ot - . ' * -

1.The Asst.Enfineer,
" Trunks and Phonés,
Warangal - 506 012. ,

2.The Telecom District Engineer,
Warangal ~ 506 050« J- w4 e A "

3.The Chisf General Manager,, .
Telecam, Andhra Pradesh,
Hyderabad -.SG0 001.

4,.The Director General,
Telecom, .Union eof India, - - ! S
New Delhi - 110 001.

5. Cne copy to Mr.C.Suryanarayana, Advocate, CAT, Hyderabad,

.2 . . P i . . . .
6. One copy tomMr.N.R.Devraj, Sr.CGEC,CAT, Hydsmabad.
7. ‘0ne copy to-Library,CAT,! Hyderabad.

8:‘ DnBSQare 'Copy. e RPI § i . o,
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11, Finally learned counsel for the applicant

uzrged beforé u8 that the penalty of rémoval imposed upon
& hapless wtman employee for the offence of absence without

leave.is rather harsh, It is brought to our noﬁce that
i wd o
in thet case, 2 other"employees namely Mohd,.Afzal and

Smt. P.Susheela Raju both Group 'D' employees,who were

found gu11t¢ of absence without leave, the reSpondents

let them off W1th less severe penalties. Mohd Afzal was

'awarded a censure whereas Smt. P Susheela RaJu was awarded

3

a penalty of reduction of pay by one stage for a period of

six months. Learned,counsel for the respondents stated

-ty
that the apFlicant found to be a habitual offender and
S [

was remaining absent‘on_the pretedt of sickness for several

spelils, Ev?g'the present charge sheet was for remaining

absen£§ w;thputdleave from 19.2,89. She did not join duty

despite havhng been served a notice by the respondents

that disciplinary proceedings would be initiated against
| Sk,
her if she 4id not report duty immediately, -& conduct

of the appl}cant‘WOuld sufficiently eStabiiﬁhed that she
was not_intbrested in performing her duty déligept;ygiﬁe

disqiplinarg_authority‘as_also the appellate authority.

obviously came to the conclusion that further retention

of the appl&cant in service would not be desirable. In .
these“circuBStancebwe find that the penalty of femoval is

not unwarrénted as wouid justify our intervension,

12, . . ‘In the result we find no merit in the OA and

the same is| dismissed without any order &s to costs,

J t')v \ ™ e’ .
(T . CHANDRASEKHARA REDDY ) (A.B,GORTHI)
Member (Judl, ) . . Member (Admn,)
bateds 2958 Junc. 1994 ]

(Dictated in Open Court}

| Pt
sd , D 2 M—};l7 104 Q_%] Krorr (S)
Coreh---






