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0, A. No.68/91. .

(Judgment of the Division Bench delivered by Hon'ble
Shri O.Surya Rao, Member (J) ). ‘

The applicant herein is now working as L.D.C.,
in the office of the Garrison Engineer (p) (I1)R&D, Chan-
diéyangutta. Hyderabad. She seeks to question the orders
No.130806/1/R&D/726/EID dt.26.&.1990 passed by the second
respondent imposing upon the aﬁplicant the punishment of
reduction to the lower post of Lower Division Clerk and
fixing éﬁg pay at ﬁs.1,450/— in the time scale for a
period of 3 years from the'daﬁe of the order to be res-
tored to the higher post of UDC with further directions
thaf she will regain her orig@nal seniority in higher post
of UDC and this period shall not count for earning future
increments on restoration as U.D.C. The applicant also
seeks to question the consequgntial order dt.20.11.90
passed by the appellaté authority i.e., first respondent,
confirming the order of the éecond respondent dt.26.4,'90.
The applicant's case is thatrtﬁé f;argememo dt. 25.7.85
issued to her by the 3rd respondent alleging that the appli-
cant was transferred to E.8 Section to_E.i’Section by an
order No.92 dt.23.10.34 and that the applicant did not obey
the orders and remained in E.8 Section. An Enquiry Officer
was appointed by the 3rd reébondent by an ordef dt.23,.8,.85
and the enquiry was held on various dates between 19.12,.85
and 20.1.86. The Enguiry Officer thereafter submitted his
report holding the applicant guilty of the charges. The
second respondent théreafter imposed upon the applicant the
punishment of dismissal fro@ service. On her appeal the
first respondent while setting aside the order of dismissal
from service imposed the penalty of reduction to the lower
post of L.D.C., at Rs.1,350/- in the time scale for a period
of 3 years by an order’dé.iS.?.'86. An appeal was preferred
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but was rejectedkd kThereafter the applicant preferred 0.a.

No.494/87 before the Central Admn. Tribunal aggrieved by the

order dt.27.2.87. The Tribunal allowed the application
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on the techngg;l ground that a copy of the Enquiry
Officer's report was not furnished to the applicant
before imposing the penalty. It was left open to the
respoﬁdents to continue the discipiinary proceedings
after giving an opportunity to assail the correctness
of the Enquiry Officer's Report. The applicant alleges
that after the judgement was pronounced the 3rd respon-
dent issued a notice d4t.5.1.1990 calling upon the appli-
cant to make aﬁ§'g;;resentation or submission to the
diséiplinary authority within 15 days of receipt of
the said notice. The applicant had submitted her'repre-
sentation on 12.2.90 questidning the correctness of the
charge and allegations , and:findings of the Enquiry
Officer. Thereafter the 3rd responéent asked the
~applicant to submit a revised representation in brief
with an oral promise that the representation will be con-
sidered favourably.if it is gihhrief.‘ Thereupon the
applicant submitted a revisea representation in brief on
26.2.'90, The@ejébn'{ﬂé second respondent passed the
order dt.26.4.'90 imposing the same penalty as imposed
in the order dtﬁéé&gff;g,RF;iz., reduction in rank to
the lower post for a period of 3 vyears. The applicant
thereupon preferred an appeal to the first respondent
which x® was rejected by the first respondenf by his order
dt.20.11.1990. It is these orders dt.26.4.90 and 20,11.90

that are assailed in the present application on various

ground as detailed in para S of the application.

2. On behalf of the respondents a replg has bheen
e #
filed denyingLyarious contentions raised by the applicant,
T woers B we Wo i s Ciplim ~o ;

It is contended thatLpo infirmity was—theﬁgLﬁs the appili-
cant was given an opportunity as required and directed by

this Tribunal in 0.A. No.494/87. It %§ further alleged
A W3S B TG Tadhoamal ve 0. D, a4 [ED
that [action has been taken by the respondents to reinstate

the applicant in service as U.D.C., It is contended that

— . AL

consequent upon the judgement of the Tribunallg”“t‘ . ﬁ
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in 0.A. No.494/87, it was ordered that the applicant
be reinstated to duty as UDC w.e.f.,13.4.'87, It
is only thereafter that once again the case of the
applicant was qonsidered in the light of her represen=-
tation to the Enquiry Officer's Report and that the
penalty was imposed on her. It is therefore contended
that there is no illegality in the action of the res-
pondents.
e Wa have heard the arguments of Shri G.Rama-
chandra Rapn, learned coungel for the applicant and
Shri Naram Bhaskar Rao, learned standing counsel for
the Respondents. The first contention raisad by Shri
Ramachandra Rap is that after this Tribunal had allowsed
DA 494/87 leaving it open to the Respondents to conti-
nue the Disciplinary Proceedings after giving an
opportunity to ths applicant to assail the correctness
of the enquiry officer's report, the Disciplinary
Authority, nahely Chief Engineer, Headguarters i.e. the
2nd Respondent had not gmmrkikmdxkk® proceeded to ordsr
further enquiry himself., Shri Ramachandra Rao in this
contest seeks to refer to lettsr No,1061/2/U53/97/EIC
TR b WS awkwnq' by W 's*am]ow&rt»\f‘ R—
dated 5=«1-1990, wherein he states that since a copy
~
of the Enquiry Officer's report is already with the
Maks
applicant,kphe Disciplinary Authority i.e. the Chisf
Engineer, Scuthern Command, Pune will take a suitable
decision after considering the contentiocns raised by
the apﬁlicant in her reprssentation and that the appli-

cant may maks a representation to the Disciplinary

Ruthoritg’ Relying on this letter, Shri Ramachandra

Cﬁ(/ coﬁtd...4.



contends that the decigion to hold a further enquiry
has been taken by the Chief Engineer (Project) (3rd
respondent herein) and not by the competent authority
name ly Chieé Eﬁgineer, Sguthern Command, Pune., Shri
ﬁaram Bhaskar Rao, on the other hand contends that
though in the lettsr dt.5-1=90, the 3rd Respondent has
not mentioned that he is issuing the notice at the
instance of the Chief E£ngineer, Southsrn Command, Pune,
(2na Respondentj, i in fact this notice is issued only
pursuént to the directions of the Chief Enginesr,
Southarn Comménd, Pupe, To verify this, we have called
for ?ecords and we ‘find that the letter dt.§5-1-90

i
is 3 _consequent to a signal 0.P.No.130806/1/RND/658/EID

T S~~~ dated 4-1-90 issued by the 2nd. Zc-pondent i.e. the
T . A et g e ’ \
The purport

s

Chief Engineer, Southern Command, Pun
of this message is that the case has bsen examine
conseguent on the decision of tha.Tribunal in CA
494/87, that as per the judgment of this Tribunal,

the case has to be proceeded a fresh from the stage

of version of the individual on the Enguiry Officer's
report and that the individual {applicant) should

submit her version on the Enguiry Bfficer's report
already made available to her. It is issued by the Chief .
Engineer, Sohtharn Command yPune, It is clsar from the

‘ Ho~
above message by the 2nd Respondent to 3rd RespnndentfﬂﬂJM:

et o L

to continue with the enquiry from the stage of
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statement of the applicant and remarks on the Enquiry.
Officer's report is a decisieon of the 2nd Respondent,
Therefore there is no substance in the contention that the

2nd Respondent has not applisd his mind in the matter.

4s The 2nd contention pf Shri Ramachandra Rao is that

the preliminary enquiry report was not furnished to the
applicant and tnat pre judice has been caused’tm the applicant
there by. UWe find that the presecution néuer sought to rely
on the preliminary enquiry report in the enquiry and as such
the applicant has no right to call for the pralimipary enguiry
rEport.- However, Shfi Hamachagdra Rao contends that in the
preliminary enquiry report the.allagations made by the appli-
cant that she is being victimissd have been upheld and that
this was a vital piece of the evidence in her favour, For
this purpose ua‘had looked ints the preliminary enquiry
report, We find from a perusal of the rescord that the
preliminary enguiry report does not upheld the allegations made
by the applicant. On theother hand the report narrates that

a person working in E-8 Qection (uherein the applicant Smt.
Jayalakshmi had been Qorking and from which she has been
transferred) is;required to work beyond office timings, that
the applicent being a lady official, it is notadvisable to
make her to sit beyond office timings and that she has been
transfarradfo the Administration side., The report goes on to

say that there is no harm if the applicant is transferred to

%/-/ C:Dﬂtd..ﬁoa
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snother section., It is therefore clear that the contention

that preliminary enquiry report upholds the ailegations made

by the applicant is wholly incorrect. On theother hand it
&

upholds the prosecution case@rewﬁ she has been transferred to

Administrative Section in her own interests. We therefors

sse no substance in the ceontention that this document aught

to have made available ts the applicant,

5; The next contsntion of Shri Ramachandra Rag is that

the Digcipiinary Authmrity has not applied-its mind but
mechanically'impcsed the same punishment as previously
imposed by the Appellate Authority. ‘Je are unable to

agree with this contention, The Disciplina:yfAuthority

hasg dealt with the various contentions sought to be raissd

by tha applicant in her representation against assailing the
Enquiry O0fficer's report and has given valid reasons for not
agreeing with the said contentions, We Pind no infirmity in
theorder passsad by the 2nd Respondent, The next contentionof
Shri Ramachandre Rao is that the Enguiry Officer's finding
éhat there is wanton discbedience has not been established,
The charge againat the applicant is that she has bean ordered
to move to E-1 séction from E-8 section on 23-4=-1884, that
she has not moved out but submitted an g plication on 30-4-84
to ths Ch?ef Epgineer, Southern Command, Pune. The charge
further goes on to recite that while har application is
pending with the higher authorities, she should have handed

over the charge by 3-12-1984, but she declined to do so,.

The chargs further states that she has been asked by a memo

&g . 7 . coNtdess7ae
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dated 16-4-1985 once agaiﬁ ta move to the E=1 Section. This
was followed by a further instructions dt.22-4-1985. To
all thess memos she uent én‘rapaating that she has represented
her case fo the higher authorities and did naé give affect
to the transfer order., It is in this contest that the enquiry.
officer héld that there was wilfull disobedience of the transfa;
ordars. Shri Ramachandra Rao contenas that since she was
waiting for the orders of the higher authorities on her
reprasentation, she had not moved ta‘the £=1 section and
this deiay cannot be called as wilfull disobedience., UWe are
this

unabie to agree with /.. contention, 0Once an order of
transfer has been passed, it is the duty of the empioyee to
implement the same. If she is aggrieu;d by the said ordsr,
she can make a represéntation against the same but therfact

- that she has mada a representation would not entitle the
individual not to give effect to the transfer order. The
employse has to carry out the transfer order and has to await
the orders on the repressentation., This is the law as laid
down by the Supreme Court in Gujarat Electricity Board Vs,
Atmaram Sungomal Poshani (AIR 1989 SC 14335. The-Enqguiry
O0fficer was therefore just;Pied in holding that there was
wanton dis-obediehce. It is finally contended by Shri Rama-
chéﬁdra Raog that quantum of punishment is dis-proparéionate
to the offence -committed. Shré Rémachand;a Rao contends that
applicant haslas 1cné back as 27=-2-19u47 been reverted to the
post of LOC from UBC and that she has served ocut this punish=
ment of reversion for three years, On 5-12-1989 the order

g
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of reversion was set aside im 0A 494/87. Inview thereof the
postes et R ‘ _
respondent thoudtd passed-Ha26-4-50 restoring the applicant
ARSI /S
back to the post of UDC retrospectively. Hebgontends that
she was not infact restored to the post of UDC. He cantaﬁds
that thereafter the applicant was again by the impugned
order dt.26-4-50 reverted to the poast of LOC for a period
of three years f?cm 26-4-90, .Shri-Ramach;ndra Rag contends
that due to the sarlier illegal order of 23-4-1987, the
applicant had became ineligible Par further promotion from
UbC to tne higher post for three years and that by the
subsequent order dt,.26-4-90, she has been further denied
prumstion to the Higher post for a further period of thres
years frpom 26-4=50, Though the respondents have resﬁored
her salary as UDC‘nith retrospective effect, she has infact
suffered reversion for six years. . fe contendé thaf the
Appellate Authority was duty bound to consider in appeal
whather the punishment imposed is édequate or excesgsive and
that the fact that the applicant had previously served out
the punishment for three years (though later set aside) was
a fact to be conéidered by the Appellate Authority in
imposing the punishment once again.
Be We have considered the contentions raised on behalf of‘the

applicant, There is no doubt that Rule 27(2) of the C.C.5(CCA)

Rules requires an appellate authority to determine uhether

the punishment imposed is adeguate, inadequate or ssvere. In

I . ®/ contdeseBes
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so far as sevegrity of the punishment is concerned the appe-
llate autheority would have to apply its mind and reduce the
same if the misdeamenour is a minor one and if the punish-
| dispoopelimele o
ment meted out is unr s to the offence comﬁltted. The
appellate authority woulid also haue‘to reduce the punishment
if thé applicant is able to point out or establish that ths
punishment is too severe. In the instant case we do not think
that ths punishment of stoppage of increment is dispropertionate
to the offence committed. The applicant in the instant cass
has deliberately not carried out the order of transfer., She
ha&,pleaded before the disciplinary autﬁurity that the
transfer uas orderéd to hérass her which plea was not esta-
i s blished. Hencs the punishment imposed in the instant case
cannpt be deeméd'to be dispropbrfianate to the offepce
* committed, The next guestion is whether the applicant had
raised before the Appellate Autﬁority a plea or contention
that the punishment is too severe. It is only then the
Appellate Authority is called-upon to answer or determine
this qusstionr The applicant has not filed the appeal tn-enabie
D us to verify whether such a plea has been rai sed. The order
of the appellate authority does not disclese that she
raised such.a plea. Ffurther her main grieuaﬁce a; now argued
before us is that she :was deprived her right for promotion
for-three years from 1987 that after the order uas‘éat aside,

she was once again deprived of her right for promotion for a

further period of three years from 26-4-1990. Before she ,

o
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could raised this plea, she sought to establish that she
)‘1 F\{\

would come within the zone of consiferation for promotion

w
within the next threse yearsﬁpefnre 26=-4=-1993, It is only
then that she can claim that some prejudice has bsen caused

s e Dot &

to ner oy the tuwo orders namely 26-3-1984 and th@& subseguent
order dt.26-4-1990. Since this aspect has not been duly
established, we are unable to hold that any pre judice has
been caused to the applicant because of the delay in . ... .
implementation of orders of punishment. For the rsasons

given by us in the above paras, we find np merits in the

application. The application is accordingly dismissed. WNo

cosis, _ :
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