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OA No.1017/90 Dt. of decision: Zo—N-93

Judgement
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{As per the Hon'ble Sri V. Neeladri Rao, Vice Chairman])

When a vacancy has arisen in regard to the post
of EDDA of Kondukuduru of East Godavari district, a
requisition was issUéd by R;4, the appointing authg;ity,
to Employment Exchange for sponsoring the names for thé

said post. The Employment Exchange Officer sent the
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and R-6. R=-4 appointed the applicant by letter dt.2-3-90
and the applicant assumed charge of the post at Kondu--
kuduru on 6=3-90, R~3, Sr.Superintendent of Post Offices,
an authérity higher than the R-4, set aside the order
déted 2-3-90 appeinting the applicant as EDDA of the
village referred to, and he (R-3) issued order dated
28-8-90 appeinting R-6 as EDDA of Kondukuduru, and
consequently orders wefe.iééﬁed to R=5, the then Post
Mastef} Kondukuduru to relieve the applicint and permiﬁ
R=6 to assumé charge on 1-9«90, .R-2 is Post Master
General, Visakhapatnam and by order dated 20;2-90, he
confirmed the action taken by R-3, The same is aésailed

in this 0.a.
2. The two fold contentions for the applicant are:

(1) neither R-3 and nor R-2 is empowered as per EDA

Conduct and Service Rules to revise an order of appointe

ment for the post of EDDA or any other post, and (2)
even assuming that R=2 and R=3, have the power to revise
the order of appointment, still the orders of R=2 and
R=3 have to be held as vitiated as no notice was given
to the applicant before order of his appointment is

set aside.
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3, It is urged for the respondents that R-4

committed irregularit@E}n holding that R=6 had not

furnished the proper nativity certificafe and 1+ was =so
done to exclude R-6 who is more meritorious. R«3 looked

into the matter on the basls of the complaint of R-=6
and in view of irregularities, R-3 set aside the order
of the appiicant and R«2 being satisfied, confirmed
action of R=3. It is also urged for the respondents
that whenever irreqularities are noticed by higher
authorities in regard to the appointments, such higher

authoritieg are empowered to revise the order of appoint-

‘ment in the interest of the institution. It cannot be

said fhat no notice is given as R-3 after setting aside
the order of appointment of the applicant,'instructed
R-4 to issue notice of cancellation to applicant, and
when Re4 for reasons best known to him had not complied

with the said order, the orders of R-3 cannot be held

as vitiated;

4, Rule 16 of'E.D.@. Conduct and Service Rules

refers to review of orders and it is as under:

"Review of Orders:

Notwithstanding anything contained in these
rules, ;
1) the Central Govt., or
i1) the Head of the Circle, or
11i) an authority immediately superior to the
authority passing the orders, -

may at any time, either on its own motion or otherwise.
call for records of any enquiry or diseciplinary case
and review any order made under theée rules, reépen
¢the case and aftef’making such enquiry as it congiders
necessgary, may '

a) confirm, modify_or set aside the order,
or ‘

b) pass such orders as it deems fits
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Provided that no case shall be reopened und
this rule after the expiry of six months from the date
of the order to be reviewed except by the Central Govt,
or by the Head of the Circle and also before the expiry
of the time-limit of 3 months prescribed for preferring

an appealss

Provided further that no order imposing or enhan-
cing any penalty shallﬁbe made by any reviewing autho-
rity unless the employee concerned has been given a
reasonable opportunity of making a representation against
the penalty proposed and where it is proposed to impose
any of the penalties specified in clauses (i1i) and (iii) "~
of Rule 7 or to enhance the penalty imposed by the order
‘sought to be reviewed to any of the penalties specified
in those clauses, no such penalty shall be imposed except
after an enquiry in the manner laid down in Rule 8 in
case no such enquiry has already been held."

5. If the only pertion of the Rule i.e. 'review any

.‘erder made under these rules' is looked into, it does .

indicate that the authorities referred to in the said

rule are having the power of revision/review of ény

order passed under the rules. But, if the entire portiaﬁ
of the relevant rule i.e, 'call for records of any enquiry
or disciplinary case and review any order made under

these rules' is looked inte, it does indicate that the
review is only in regard to order made under these rules
with respect te any enquiry or disciplinary proceeding.
Further, both the provisos, make it clear that if is only

in regard to enquiry or disciplinary proceeding.

6, Even DG, PT letter dated 25-4-81 relied upon for

respondents, reads as under:

"It has been observed that in a large number

of cases services of various categories of ED
Agents have been terminated under the cover of
Rule 6 of P&T ED Agents (C. & S.) Rules, 1964}
The main reason given by the concerned authori-
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ties is that the recruitment and appointment

to the post of FD Agents was done in contra-
vention of the instructions issued by the
Directorate from time to time, In other wbrds.
the appointments to the posts of ED Agents were
made in an irregular manner. This has involved
a lot of litigation wherein the aggfieved -— ex=ED
Agents---have drawn thé'Department to a Court of
Law thereby entailing unnecessary departmental
expenditure, wastage of time and energy. Net
only that, the Department has been placed in a
very embarrassing position on several occasions.
With a view to avoiding unnecessary departmental
expenditure, wastagé of time and energy. Not
only that, the Department has been placed in a
very embarrassing position on several occasions.
With a view to avoiding unnecessary litigation
due care should be taken and recruitment to the
posts of ED Agents should be made invariably.

in confermity with the standing instructions
ié@déﬁjiby the Directorate from time to time,

Further it is seen that no action is being
taken against the officials who commit irregula-
rities in matter of appointments. It will be
more appropriate that action should also be taken
against such officials responsible for not follow-
ing the relevant instructions. '

These instructions may be brought to the
notice of the concerned authorities in your
Circle for compliance.”

It does not indicate that the higher authorities

have power to cancel the ofder of appointment when irregu~

larities are noticed,

But, as in such cases the aggrieved

may @rag the Department to a Court of Law, it is stated

that acgien may be taken against the officials who coemmi-

tted irregularities in matters of appointmehts.

8.

Unless the power of review or revision is

conferred, no authority can exercise the power of reviesw

or revision, for there is no inherent power to exercise jit,
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It is held that only the courts are having inherent power
the

and the Tribunals orfother quesi-judicial authorites are

not haﬁing inherent power either to review its own pro-

ceeding or to revise the proceeding .of the lower authority.

9, It is urged for the respondents that the Extra
Departmental Agents’ (Conduct & Service) Rules were not
formulated under Article 309 and as such the power of
revision can be exercised by an higher authority even if
it is not specifically conferred, 1In the sbsence of the

recruitment rules formulated under Article 309, the head

I

of the department aéglghe one wWkx eﬁﬁyhom the power_is
delegated can issue necessary instructions and those instru-
ctions may also confer p;wers upon the various authorities.
The P&T Board is the head of the department  for postal
service and also for Extras Departmental staff in postal
department. But the respondents had not referred to any
instructions or letter of the:QﬂfeétoriGémerat?ﬁPost;@?i;;f
Services on behalf of the P&T Board confe;ing power of
revision either ;;;Eenior Superintendent or .- the PMG to
revise the order of appointment of the ED Aéents.' The
letter No.43/82/80-Pen, dated 4.11,1980 does not disclose
that such power is conferred on the Regional Director or

Senior Superintendent or PMG, The relevant portion

therein which is relied upon reads as under:-

){/// "It has, however, been decided that the
Regional Directors should carry out &
scrutiny of 10% of appointmente made to
E.D, posts at the time of inspections. |
They will also have to ensure that 10%
of the sppointments made in respect of & -

each Sub Division are scrutinised.”

contd, ...
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It merely stateg that the Regional Director should carryout
scrutiny of 10% appointments made to ED posts at the time
of instructions-but it does not state that if any ireegqu-~
larities are né;iced or‘thai 1f on the basis of the material

on record, the R;gional Director feels that some other

‘applicant should have been appointed as ED Agent, he has

v

power to cancel the-order of appointment of an ED Aaent.
Shri N.R.Devaraj, learned Standing Counsel for the dfficial"
respondents vehemently urged that the power of scrutiny
1np11ed1y includes the power to revise: But we cannot

accede to the said contention. The power of revision

cannot be inferred from the power of fns%;uetieﬂﬂ- The
MSP.}.—I—K—'\I\ [

instruetton is generally intended for giving instruction i
to the lower authorities if any short-coming is noticed
or to report to the higher authorities if there are
serious lapses on the part of the sub-ordihate authority.
The DGP&T letter dated 25,4.1981 reférred to m& in para-6
of this order is subsequent to the P&T letter dated 4.11.80
which is relied upon for the official respondents and the
DGP&T letter dated 25.4, 19é?M;;st lates xk disciplinary
gction against the ;;;l;ggfappointing authority amd it
alse does not speak about revision of the order of
appointment made by the appointing authority even if it
is vitiated by irregularities. Thus, the contention for
the officialsg respondents that the power of revision can
be inferred from the letter dated 4.11. 1930 '{s not tenable,
o
Fof—the—abeve—feasen-—%hefe ig no need to consider the
‘submission for the 6th respondent that the Senior Superin-
tendent is directed to cerry out the scrutiny of appoint-

ments made to ED posts, for power x= of inspection

does not include the power of revision.

contd, ...



10. Hence, we are in respectful agreement with the view

taken by the Chandigarh Bench in 1992(1) ATJ 612 wherein

" it was held that Rule 16 of the ED Agents (“onduct &

Service) Rules does not extend the power of revising the

orders of appointment in respect of the ED Agents. In

the above view, the orderi of the 3rd respondent as
confirmed by the 2nd respondent in setting aside the

order of appointment of the applicant as Extra Dgpartmental

Dalivery Agent of Kondukuduru is liable to be get-aside,

11, There is also force im the contention for the
applicant that the order of the 3rd respondent in setting-
@side the order of appointment of the applicant is vitiated,
for no show cause notice was issued to the applicant before
it was set-aside. The mere instruction of the 3rd respon-
dent to the 5th respondent to fe%eaaehfhe applicant is

not in the nature of show cause notice, for the said

instruction was given after the order of appointment to

the applicant was set-aside,

12, In the result, the order of the 3rd respondent’as

confirmed by the 2nd respondent in setting aside the order

- of appointment of the applicant is set-asidefand the order

permitting the 6th respondent to assume charge as ED Delivery
Agent of Kondukuduru is also set-aside. The applicant has

to be reinstated into éervice. We do not feel that it is
RREX® @ proper case to order back wages, for it isﬂtﬁ;l?ase
where the applicant is having independent source of income.

But we direct that the period from the date of removal of the

contd...
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applicant till he is reinstated, counts EfEXXEEARIAEXIXIIN

for eligibility periocd for consideration for regular post.

13. The OA is ordered accordingly. No costs.
(R.RANGARAJAN) ’ . (V.NEELADRI RAO)
MEMBER (ADMN, ) — VICE CHAIRMAN

DATED: 30th November,1993.
Open court dictation
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Copy to:=
1. The Secretary to Govt., Dept. of Posts, New Delhi.

2. The Post Master General, VYisakhapatnpam,

e

3. The Senior Superintendent of Post 0Offices, Amalapuram,

4, The Asst. Supdt. of Post Offices, Kothapeta Sub Divisic
Kothapeta.

5, Z%he Sranch Post Master, Kondukuduru 80, A/Y Mukteswaras
East Godavari Cistrict. g

£. 0One copy to Sri. K.S5.R.Anjaneyulu, advocate; CAT, Hyd.
7. One copy to Sri. N.R.De a\rij, 5r. cssc,\im, Hyd .
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S Cfne copy te Library, CAT, Hyd. L R &¥Qékf

&ﬂ. One spare cogpy.
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