IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERA%AD BENCH

AT HYDERABAD.

O.A.No.970/90. Date of Judgement 's 25-\1-‘\3-
S.Prakash .o Applicaqﬁ i- '
Vs. :

1, Union of India, Rep. by .
The Chief General Manager, . ‘ '
Telecommunications, |
Hyderabad-500001, | |

2. The Dy. General Manager,
Competent Discliplinary Authority, :
Telecommunications, [
Hyderabad-500001.

3., The Inguiry Officer & J7T0, i
Telecommunications, . .
Hyderabad-500001, |

4. Director,
Telecommunications,
Warangal. «« Respondents

I
Counsel for the Applicant :: Shri A.,Shyam Rao !

Counsel for the Respondents:: Shri N.R.Devaraj, Sr. CCSC
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CORAM:

Hon'ble Shri Jﬁstice V.Neeladri Rao : Vice—Chairm%n

Hon'ble Shri A.B.Gorthi : Member(a)

by

Judgement

X As per Hon'ble Shri A.B.Gorthi : Member{a) X

The Applicant was appointed as a Lower Division Clerk

- {(L.D.C. for short) in the Office of the General Méhager,

Department of Telecommunications, A.F. Hyderabad é;de letter

of appointment dt. 16.11,81 issued by the Dy. GeneLal Manager,

On 23.8.83, he was called upon to furnish copies of certain

documents such as the letter from the Staff Selecé;on

. - g
Commission, Madras neminating him for the pest of L.D.C.,

theroriginal educational certificates, employment exchange

card etc. The Applicant responded by giving copie%
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August, 1980, After a departmental disciplirary enquiry,

-2 -
his appointment order and section posting order, He furtheDn
stated that he appeared for the Staff Selection Commtssion_
examination held in August, 1980 and that the |lexamination

centre was at Alia College, Hyderabad. He expressed his

inability to furnish any further information.|| He was then,
served with a charge memo dt. 31.1.89. The gﬂst of the

charges levelled against him was that he did hot'appear
|

for the tests held by the Staff Selection Cemhissi@n in

August, 1980 and that,as such, his namgzzct in!the select 1
of candidates, but that he gained employmentubﬁﬁagigglijgné
that he further gave false statement to the eggect that
he appeared for the Clerks) Grade Examination held by the

Staff Selection Commisgion at Alia Cellege, HFderabad in

he was awarded the penalty of dismissal from fervice. His
appé#l was rejected. In this O,A. he has chﬂllenged the
validity @flthe ihquiry proceedings, the pen{lty of

dismissal an@hlse the appellate authority's %rder rejectini
his appeal. His prayer is that the penalty be set aside ang
that he be reinstated in service with all coasequential
benefits. |

2. Shri A.Shyam Rao, learned counsel for the Applicant

Applicant

e
assailed the validity ef the penalty, essenti%lly on the
ground thatfthe/was denied reasonable epportuni

ty to defend
himself during the inquiry and that the Inquiry Officer's:

findings were perverse, During the inquiry, reliance was |

place?ﬁg;ﬁgxbn the evidence to the effect that the name of
the Applicant did not figqure in the listqbf Jﬁlected
candidates issued by the Staff Selection Cemmission, Madrakt

The Rgspandents contended that the relevant file which

should have been in the Office of the General |Manager




a
|
|

-3 - &
|

'
I
!

was lost in 1983 during the shifting of the office., It was

%

urged on behalf of the Applicant that the‘file‘%euld not
have been lest in 1983 as the shifting of the effice took
place in 1980. The evidence of Shri K.Chandrasekharan

(P.W.l) Asst, Director(Staff) should not have been believed

because it was he who caused the disappearance}ef the files,

|
His statement that en his wvisit to Madras Stafﬁ Selection

‘ i l
Commission, he found that the name of the Applicant did not:

figure in the computerised lists of selected candidates, waé

purely an attempt te cover up his eown guilt. The main

contention of the learned counsel for the Applicant is that
|

the Applicant was not quilty of any fraudulent hct and that

the whele affair was on account of acts of emis#ion in the

|
Staff Selection Commission, Madras and at the o?fice of the

»
General Manager, (i Hyderabad, ‘

3. The validity ef the charge memo itself has |been

assailed on the ground that it was teoo vague to |enable

the Applicant to project his defence. There wa%

no specific

averment in the charge memo @£ any act of @missi@n on the

part of the Applicant which was considered culpable, 1In this

context, reliance has been pliced on a judgement
i}

of the

Tribunal in Rajkumar Singh Vs, Unien of India & {Ors.

i

(=

’

1992(1) SLR 280. The allegation in that case wals of showingi_

false dispesal of appeals but in the charge memo

ne

particulars as to which and how many appeals werL falsely

shown as dispesed of by the delinquent employee

were given,

|
The charges in respect of the Applicant before is are that
' E

he falsely stated that he appeared for the Clerka' Grade

Examination held by the Staff Selection Cemmissi?n. Madras

: {
in 1980 and that he gained wrongful employment without

having appeared for the examination held by the Staff

Selecti@aicemmissi@n. The statement of articles

-

of charge
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read with the statement of imputation of misconduct discloses

-4—

the aliegati@ns against the Applicant in sufficient detail

i
and it cannot therefore be said that the chargeé suffer from,
vagueﬁess.

4, Learned Counsel for the Applicant strongly urged that

\
1
\
|
N
the Respondents suppressed the personal file oflthe Applicanf
whichéweuld have contained relevant and importaéf decuments
such #s his application form etc., Due to the ngn-preductient
of the relevant documents the Applicant was haniicapped in
his defence. In any case, the Ingquiry Officer sLeuld have
drawn an adverse inference against the prosecution because
ef 1t$ wilful suppression of important document#ry evidence,
In suﬁport of his contention, the Applicant's ceounsel has j
‘ .

drawn our attention to Kamala Kanta Biswas & Or§. Vs. Union @f
‘ |

India & Ors., 1990(6) SLR 295, 1In that case, th+ Tribunal |

reiterated the well established principle gover%ing the

legaljpresumptian that evidence which could be and is not

produced would, if produced, be unfavourable to ghe persen
withholding it. A perusal of the enquiry procee?ings in the.
present case would reveal that the personal file| of the
Applicant was not produced during the enguiry. iIt is;

howevér, seen that even prior to the holding ofithe

disciplinary enquiry the Asst. Director (Staff) vide his

letter dt. 23,8.83 addressed to the Applicant stated that

|

the Applicant's persenal file containing copy of| the

neminition letter from the Staff Selection Cemmissien and
other related decuments was misplaced during the| shifting

of the General Manager's office, 1In his depesition before

the Inquiry Officer, the said Asst. Directer (St%ff)

rejiterated the same fact., Learned Counsel for ﬁhe Applicant L

&

assalled the verécity ef the evidence of this wﬂtness en the

ground that he was respensible for misplacing thL file i

...‘.5
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and hence his evidence should not be believed, | He further

|
|
contended that the shifting of the General Man?ger‘s office

‘ i
complex tock place much earlier and not in 1983, There may,
|
not be sufficient evidence to establish when and how the
persenal file was misplaced or lost but at the same time

there is nothing en record te suggest that the Respondents

wilfully withheld the personal file, As we are not satisfied
. L

that there has been any wilful withholding or suppression oﬁ

relevant evidence, the question of drawing an a?veISe
inference that the personal file of the Applicépt,. if ;

: o 1
produced, would have been unfaveurable to the pFosecutien

case, does not arise, ﬁ

5. During the disciplinary enquiry the Applic;nt asked
for the examination of certain witnesses and thL productien'L!
certain decuments, The Inquiry Officer having considered
the request of the Applicant allowed examinatioen of 2 defench
wlitnesses and also the production of 3 documenés which were
considered to be reievant. There is no doubt that,as
contended by the Applicant's ceunsel,non-supplf of copies of
relevant documents to the delinquent employee would amount tp
denlal of reasonable opportunity of defending himself, %
A reference has been made to Késhinath DikshitJ Vs. Unien oé
India & Ors., AIR 1986 SC 2118, A referﬁhce has |also been
made to the case of P.R.Narasimha VSQ State of A,P,
1989(5) SLR 630 wherein it was held that it was|incumbent

on the Inquiry Officer not enly to examine the witnesses '

but also to get the documentary evidence prevedfand that

failure to do se would amount te vielation of rhles. In the
present enquiry, the Inquiry Officer examined 5 |prosecution |

witnesses and 2 witnesses in defence. All the Qchments
| ,
upon which the prosecution relied and also 3 docduments whichi ]
o i F

‘ F 11
the Applicant wanted,‘‘wer® brought en record an% duly proved| '

.....6;
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in eyidence. The enquiry proceedings would thus reveal that

the Applicant was given reasonable opportunity te defend

himself.
G The next contention raised on behalf ef the Applicant is

that the evidence adduced before the Inquiry Offider did not

establish the charges against the Abplicant and tﬁat the

Inquiry Officer's findings are therefore perverse.L In this
context, Shri.A.Shyam Rao has drawn our attenﬁione%o the ;

undermentioned casesi-

(1) Paramhans Pandey Vs, Union eof India & Ors. 19?0(6) SLR 10%.
{2) Jagdish Baliram Totade Vs. M.N.Bhagat &'Ors.l9?0(6) SLR 604
‘ j |

In the case of Paramhans Pandey Vs, Union of India & Ors,'!

-

the Calcutta High Court found that some of the bﬁeic evidences
were missing'and‘it was left in fhe realm of surmises and !

conjectures, It was, therefore, observed that it |would not be\
proper to proceed on surmises and conjectures to éenalisef theL
delinguent employee in the disciplinary proceedings. I

In the case of Jagdish Ballram Totade Bs. M.N Bhagat & Orsp
the Bombay High Court held that if the case igs ba?ed on

no evidence or evidence other than on record the findings of tﬂb

Inquiry Officer to the contrary would be perverse ‘and degerve

to be interfered with by the High Court in exercise of its

jurisdiction, There can be no doubt that the charge against th,

e

delinquent employee has to be proved by relevant a%d cogent j

|
[

the evidence would show that the Applicaht was appointed on th#

evidence and that the reqguirement of proof cannotgbe substitute
| |
i

by any amount ¢f surmise and conjecture, 1In the instant case

basis of a letter purporting te have been issued by the

Staff Selection Commission, Madras. The relevant‘recerds held

|,—

by the Staff Selection Commission, Madras showed that no such

[

candidate in the name of S.Prakash (the Applicaﬁt) appeared

or qualified in the typewriting or stenography test or in the

ceeed? T
.

i
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Clerks' Grade and Stenographers Examinaticn held@by the
Staff Selection Commission in 1980, This‘fact ig established;
not only by the relevant documents but also from.&he evidenceT
of the witnesses who examined the same, The staﬁément of the'
Applicant that he appeired for the said test waS;%hus false
and the Inquiry Officer's findings to thit effect‘cannot be
siald to be based on either surmise or conjecture.;i The
contention of the Applicant that the Inquiry Offiéer's

findings are perverse cannot, therefore, be accep@ed.

x .

7. Another issue raised on behalf of the Applicgnt is that

during the enquiry the burden was cast upon the Applicant to °
disprove the charges and that this is contrary toiwhat has bhes
held by the Hon'ble Supreme Court in Magraj Patodia vs, |
R.K.Birla & Ors. AIR 1971 SC 1295, That was a ca%e under the-
Representation‘of the People Act (1951). Relevaq% passage
from the judgement reads as below:-

"The evidence adduced by a petitioner in an election case
must be cogent and conclusive, A charge of corrupt practice
cannot be equated to a criminal charge in all respects. Still
burden of proving the commission of the corrupt practice
pleaded is on the petitioner and he has to discharge that
burden satisfactorily, 1In doing 20 he cannot depend on
preponderance of probabilities. Many times corrupt practices
at election may not be able to be established by direct |
evidence and may have to be inferred from the proved facts
and circumstances but the circumstances proved must reasonably

. establish that the alleged corrupt practice was committed

by the returned candidate or his election agent." -

The above decision will be of no assistance fp the
Applicant's case because in the disciplinary enqui?y that was
conducted sufficient evidence had-been leg through:the deposi-f
tions of the K.Chandrasekharan (P.W.1) and Shri P.?.Mohanan
(P.W.5) to show that the Applicant neither qualified in the

examination held by the Staff Selection Cammission; Madras nor

. his name was sponsored by the Commissien for appointment by thé

Respondents. Moreover, in an election case, the plea of corrup




g
.8. |

diéciplinary proceeding cannot be equated with a érimlnal triaﬁ,
' L
It is settled law that a disciplinary enquiry is not bound by y

N |

the strict rules of evidence, \: |
8, In Anil Kumar Vs. Presiding Officer & Ors. AIR|1985 Sc 1121

it was observed: that where the Inquiry Officer save setting aut\

the names of the witnesses, did not discuss the evﬂ?ence and |

‘merely recorded his ipse dixit that the charges were proved and
[
did not assign a single reason why the evidence pro?uced by the

delinguent did not appeal to him or was considered nBt credit- ﬁ

worthy, the order of termination of service based on'such l

. proceeding was liable to be set asige. Placing relﬂance on the
| aforestategd caée, learned counsel for the Applicant 7ssailed the
Inquiry Officer's report on the ground that it was ngt a
reasoned one, A careful perusal of the Inquiry Offich S report
' weuld at once negative the plea of the Applicant's co%nsel

There was detailed analysis"ef%;the evidence of the various

’
7

witnesses and the decuments brought on record before the
'Inqu1ry Officer came to the conclusion that the chargés against
the aApplicant were estatlished and that the defence c%ﬁe lacked
.in substance, 7 ' - ‘ o J

9, f;;f::_ Learned counsel for the Applicant has uréed that
the act/bmission alleged against the Applicant would n%t ammunt
to misconduct as {t pPertained prior to his appointment‘ns i '

Govt. Servant., In this context he has placed reliance’ En the

~ judgement of the Allshabad High Court in Abdul Aziz Khar‘L; Vs,
Union of India, 1974 (1) sIR 67, Relevant portion of the

judgement is reproduced below:- : d

"The plaintiff was accused of having committed gron
misconduct and of failing to maintain absolute 1ntegrity|and
' devotion to duty in-as-much as he secured appointment 8]
: cleaner in Loco Department by deceitful means. Further{he was
: @ccused of having centinued in the Railway service without
disclosing true facts to the Admintstration, TIf anything

‘ ' 'L.
b -_ | i!




our attention to a judgement of the Tribunal (Ne

(- | /
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the charge so framed is not only vague to a great extent
but also is defective. Securing appeintment as Loco cleaner
by deceitful means could not be in the course gf performancs
of his duty as a Railway servant by the plaint%ff. It is,
therefore, not eassily understandable how thqélﬁeged appoint
ment @f the plaintiff as a cleaner in Loco Depﬁrtment woul
amount to gross misconduct and will show lack df maintenanc
of absolute integrity and devotion to duty.”

10. A similar issue came up for consideration\before the
Hon'ble Supreme Court in 5.Govinda Menen Vs, U#ion of IndialE

Another, AIR 1967 SC 1274, Relevant portion of the judgemenit

is reproduced below:- |

"It is not necessary that a member of theiService

should have committed the alleged act or omissilen in the
course of discharge of his duties as a servant!|lof the
‘Government in order that it may form the subject-matter
.of disciplinary proceedings. In other words, 1f the act
or omission is such as to reflect on the reput&tion of the |
officer for his integrity or good faith or devétion to duty,
there is no reason why disciplinary proceedings| should not
taken against him for that act or omission even though the
act or omission relates to an_ activity in regafd to which
there is no actual master andbervant relations@ p. To put ;r
differently, the test is not'whether the act or; omission was
committed by the member of the service in the cburse of
discharge of his duties as servant of the Government. The
test is whether the act or omission has some reasonable
connection with the nature and condition of hiélservice or |
whether the act or omission has cast any reflection upon the
reputation of the member of the Service for intégrity or
devotion te duty as a public servant,"

*: .7

b
1

The above observations of the Hon'ble Supreme Court !
pertain to any act or omission which renders a 'Govt. servané
liable to penalty under the All India Services |(Discipline &
Appeal) Rules, 1969, Nevertheless, the ratio antained in 6%:
observations would squarely apply to “misconducﬁ" wﬁich is
punishable under the C.C.S, (C.C.A.) Rules, 1965|iread wi
C.C.S.(Conduct) Rules, 1964. wWe cannot, therefbre, uphold t
contention that the misconduct of the Applicant herein cannoﬁ
be the subject-matter of a disciplinary enguiry!'lunder the
C.C.S. (C.c.A.) Rules, 1965.

11, Pinally, learned counsel for the Applicant has dr

€
w
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in Vijaya Venkatesh Pai Vs, Union of India & Others,

1988 LAB I.C.95. That was a case where the App%icant was

appointed as a L.D. C. for which the age limit was

years, The Applicant therein disclosed her cegrect date of

. g
birth and fqrnished the relevant school record in

her date of birth. According te the said date of

she was over;aged for appointment as L.D.C. but|the

Staff Selection Cemmissien failed to detect thehsame‘and

recommended her f@r appeintment. After she was |a

‘her services were sought to be terminated under Rule 5 (1)
of the C.C.S.(T.S.) Rules, 1965. Keeping in view the

i
peculiar circumstances of the case; the TribunalXCame to the .

conclusion that the benefit of the lapse on the%part of the i

Iy
Staff Selection Cemmission and the Department mus

go to the Applieant. As the Applicant neither ﬁpraished any

false information nor resorted to any unfair mean
sympathetic view was taken and the erde; of terﬁ

was set aside, 1In the case before us the facts ;

because the enquiry clearly‘established that theLApplicant

had given false information and obtained his appé
' |

by fraudulent means., ‘he question of taking a sympathetic

to
view of the matter ought not/arise.

12. 1In the result, we are unable to accept ahy

contention;%aised on behalf of-the Applicant. ‘
|
|

13, Learned Counsel for th7he§pgﬁaeﬁ£7has drawn 'our attentien[

to a judgement of this bench of the Tribunal in O

The Applicant in that case was similarly 31tuated'

ination

;L!-’_’ith;e

18 te 25

support of

birth

ppointed

4
|

|

t in equityl
s, a '

re differenﬁ,

intment

) L

rA No 324/90

as the
Applicant herein, 0.A No 324/90, where alsoc the ralidityj//(

of the penalty of dismissal was under challenge, was diiyf

by judgement dt. 5.10.93., We are not inclined to

by the plea of the Respandents’counsel that the prese’

b

)y
f

i

\b”"f'

s
,f

.
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should therefore be disposed of similarly. Tﬂe issues

agitated in the present O.A. are somewhat diff!rent and [?
we have examined them in the light of the fact% and }
" | l .
circumastances ¢f this case, & |
14. wWe find that the application is without m%rit and w
it is hereby dismissed, There shall be no ord?L as to ﬂ
costs, ta :
S !

| ( A.B.Gorthl ) | ( V.Neeladri Rag ) 3

¥ : Member(4), _ - Vice-ChairmanU ‘i

' ' - ‘ ' : \‘ ’ ',

Dated: 24 Nov., 1993.

bl’.‘ - ' mp

1. The Chief General Manager, Union of India, . 1
Telecommunications, Hyderabad-l,

; 2., The Deputy General Manager, ‘ , J
. Competent Disciplinary Authority, - J
. Telecommunications, Hyderabad-1.

3. The Inguiry Officer & JTO,
Telecommunications, Hyderabad-1l.

4, The Director, Telecommunications, Warangal.

5. One copy to Mr.A.shyam Rao, Advocate |
3-5-42, Eden Bagh, Hyderabad. 1

6. One copy to Mr.N.R.Devraj, Sr.CGSC;CAT.Hyd. : \
7. One copy to Library, cAT.Hyd. |
8. One spare COpy. . N
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