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4. The recrultment of direct recruits te I,F.S. is
to jGnier time scale vide Rule 6(2) of the Recruitment

~

Rules, But the promotion ﬁer;State Ferest Service
employees teo IFS is in the senier time scale of pay as
can be seen from Rule 6(3) of the Recruitment Rules,
Rule 6-A of the Recruitment rules 1ag? down that the
State Government concerned has the péﬁer te appoint

the direct recruits te posts in the senier time scale
of pay. It is necessary for the State Govermment te |
consider the length of service and experience and suitas
bility for appointment to a pest in the senior time
scale of pay while appeinting the direct recruits to

the senior time scale of pay. The Central Gevernment |
igsued letter dated 24-9-73 to the effect that the !
direct recruits to the Indian Ferest Service may be

considered for promotion te senier time scale on com-
B T
pletion of five years of service {now rédaced te four

years of service) including the peried of their training.
The training has te be undergone by them during the |

period of probation which is for three years.,

5. If the letter dated 24-9-73 is valid, R-4 was

eligible feor premotion on or after 1-3-80 while R5 & RGJ
were eligible for promotion en er after 1-3-81 as by !
then they would complete five years of service. But i
R-4 was promoted to senler time scale on 1-3-78 and 1
RS and R6 were prometed te senier time scale on 29-3-79,

as already referred te, even before they cempleted

five years of service, Sri K.Semeswara Rao complted !
five years of service on 1-3-79 but he was prometed
to senier time scale on 1-4-77,

X |

contdO ..5.
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3. The four applicants herein were initially recruited
to A.P.State Forest Service. Rule 8 of the I.F.S,(Recruit-
mént) Rules, 1966 (for short Recruitment rules), previées
for recruitment to IFS peosts by piomotion from amongst -—— -
the substantive menbers of the State Ferest Service,

Rule 4(2){(b) of the Recruitment Fules envisages the
recruitment to IFS by promotion of substantive members‘

of the State Yerest Service. Rule 4(1) o7 the Recruit-
ment rules refers to initial recruitment te. IFS i.e, '
recruitmert in 1966, the year in which the recruitment
rules 1966 had come inte éffect. Even by then, the

first applicant herein was eligible for initial recruit-
ment; but was not promoted to IFS at the time of initial
recruitmenﬁ as he wag not found suitable, The

applicénts 2 £e 4 were eligible fer consideratien for
promotion te IFS by 1977. But the committee did not

meet in 1977 for consideration ef the A.P,State Forest
Service members for promotisn; The concerned committee
met onh 4-12-78 and empanelled all these four applicants
and some others for premetion te IFS, The list prepared
by the committeé was approved by the Union Public

Service Commission on 9-2-79 and the same was affired

by the Central Government and ferwarded te the State
Government on 25-4-79. But even before that date,

R«4 was promoted to senier time scale on 1-3-78 and

R-5 and R-6 were premoted to senier time scale on |
29.3.79, o

W

contd...4.
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In this centext it is also necessary to refer to
Explanation-1 to Rule 3(2)(c) of the ROS Rules which
states that for censideration of commencement ef cen- -
tinuous efficiation as envisaged under Rule 3(2) (),
the date of inclusion of the name of the promotee in
the select list ix i*m mxikexianx or the date on which
the promotee was prometed on efficiation basis which
ever 1is later has to be considereq/andifn this case
even by 10-9-79, the date on which the applicants were
prometed eon efficlating basis/aad their names were
included in the select list for premetion to IFS and
as—such 10-9-79 was taken as the Qate of commencement
of continuous efficiation of the applicants by the {
concerned authority in assigning-1976 as year of

$n ol v g G
allotment to them, , These who beleng te the earlier

years of allotment are senier te these whe beleng

te later years of alletment.

7. The basis of the contention for the applicants
that the year 1974 should be assigned te them as the
year éf alletment is that the peried of efficiation

of the direct recfuits in the senior time scale before
they completed five years of service should be hnered

by treating such efficiation aspurely temper:ry or

Asol 0N o fatn o i
- as centemplated under Rule 6-A(3) (b)

of the Recruitment Rules and it is only the date on
which the direct recruits complete five years of
service in case they were premoted to senior time scale

turte Al
on officlating basis earlier to that date,Lpas to be

M

contd,..7.
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5. The year of allotment is relevant fer fixing
inter-se seniorify for the direct recruits and premotees
to I.F.S. Rule 3(2)(c) of ROS rules states that the
year of alletment that is to be assigned to promotees
{that is, who are recruited in accordance with Rule 8
ngf the Recruitment Rules) is the year of alletment of
the junior mest direct recruits, that is, efficers
recruited to the service in accordance with Rule 7
of the Recruitment rules who officiated continueusly
in senier pest from a date earlier than the commence-
ment ef such éfficiatien by the promotees. The
applicants herein, as already referred to, are prometees
to IFS, The applicants were pfomoted te I.F,.S. en
officiation basis on 10-9-79. ' They pleaded that
till they were regularly promoted they were in con-
tinuous service in that promoted cadre. By_égkihg
10-9-79 as the date of centinuocus officlation of the
applicants, the junier most direct recruit whe was
in continuous officiation has to be identifiead, It
was found that R-6 was the Junier most of the batch
to whom 1976 was allotted as the year of allotment.
R-6 was in continuous efficiation from 29-3-79., The
junier most ofthe direct recruits te whem iggéﬁwas
assigned as the year of allotment was not on the
senler time scale by 10-9-79, As such the applicants
were assigned 1976 as the year of allotment in
accerdance with the Rule 3(2) (¢c) of the ROS Rules.

N~

contd, ..6.
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Recruitment Rﬁles. a statutory provision., The same view

was tsken by thb Hyderabad Bench as pe£ judément dated
16-2-89 in 0.A.N0.108/86 and also by the Cuttack Ench

in T.A.No.249/86 (Gepal Chandra Vs. UOI) and 1980(1)ATJ 197
{(Manmohan Praharaj Vs. UOI & Ors.)igﬁ'such the date of
comméncement of centinuous efficiation efi“direct recruits

in the senior scale and not the date on which they com-
pleted five years, has to be taken inte consideration

for assigning the year of alletment to the prometees

as per Rule 3(2)(c) of ROS Rules.

9. The Deputy Secretary te the Government of India
in the Ministry of Environment and Ferests, New Delhi
£{led the reply (counter) on behalf of R-1. It was
stated therein that eyen by Xhx o4y n = memorials
have to be presented within three years, R-1 refused te
consider the representations of the applicants on

merits as they were filed mere than four years after

the relevant order dated 18-3-83 was communicated.

It is also alleged therein that DP&AR letter No.3/7/72-
AIS(IV) dated 24-9-73 (Gevt. of India) has ne statutery
force and waz se it cannet contrel er regulate Rule 6-A(%)
of the Recruitment Rules and as such the State Gevern- ,

ment has pewer to promete the direct recruits to senier

-

time scale even before they completed five years of

service, The reply (counter) filed fer the State

—a m———— w ——

Government (R-2) is te the same effect.

contd...%. |
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taken as the date of commencement of officiation as‘ﬁ%'fﬁv
fﬁgzg:;a:;g;tn Rule 3(2)(c) of the ROé Rules. Shri K,
SomeswaraLRao-cempleted five years of Ser§ice on 1-3-7%
and as Srl Someswara Rae was the junier most of the
direct recruits to whom 1974 was assigﬁed as the year

of allotment,and_as the_;qnipr most of the direct
recruits te whom 1975 was assigned as year of allotment
has not completed five years by 10-9.79, fhe date of
commencement of efficiation eof efficlation-of-these
applicants in the senier time scale, they have to be
assigned 1974 as the year of allotment/and as R-4 was
assigned 1975 as the year of alletment, these applicants

have to be placed above R-4 and below Sri K.Someswara Rao.

- The applicants submitted representations dated 3-7-87

and 10-8-£7 claiming the said reltef. But Rel

(the Union Government) refused to entertain the said . -
representations by letter dated 6-4-90 addressed to the

State Government on the ground of laches in view of

the delay of more than four years in making the repre-

 sentations as against the seniority fixed in 1983 and the

same was conveyed by R-2 (State Government) to the
applicants by memo. dated 29-5-90, Being aggrieved
this C.A, was fileqd.

c,c\n\'am.b:i-’\*vi

8. The two-fold pﬁiiiLfor R-4 to R-6 are: (1) R-1
rightly refused te consider the belated representations
of the epplicants and (i1) it is open to the State
Government to promote the direct recruits to senier
time scales even before they completed five years eof
service and the letter dated 24-9-73 of the Central

Government does not contrel the Rule 6-A{2) of the

M

contd...8.



for the applicants cencerned and they were duly meant Reag
to be sent to them fer infermation and necessary action
thereon (vide para 17 of the reply dated 22-3-97),

In the rejoinder filed for the applicants it was alleged

that it is not even thc case of thereff1c1a1 respondents

that the orders'of March 1§83 were comnunicated te

them,

12, But in the reply of R-4 to R-6 it was stated

lise
that the Gradation/ was communicated te all the

IFS efficers in the A.P.State cadre by precéedings
RC.No.20905783-M4 dated 3-5-83 of the ThizZ Tocncerva-
tor of Ferests an? even +he annliCanEqaﬁe;ein whe
Ayai6 A bt ¥h
were respondents 3, 5, 6 and 7 respective alleged te
the said effect in the counter filed by them. The
'_said O0.A. was filed by the direct recruits to the IFS
,aliotted te A.P,State by alleging that the applicants
herein shouldnot have been assigned 1876 as the year
of allotment for they were not in continuous efficia-
tion f;om 10-[}-7? till they were regularly promoted
for there was a reversion on 10-11-79 while their ~
regular promotion'was in 1981, It was pleaded inter
ali in OA 611/86 by the applicants herein that the
said C.A. had te be dismissed as‘being barred by
laches for the challenge to the senierity list was
after mere than three years. The sald plea wes L~

sy Leell |
£eund‘¥§§5§£2?éth this Hyderabad Bench and the

O.A. 611/86 was dismissed on that ground.

contd..;ll.
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10. Thus, the two points for consideration are:

(i) Whether the direct recruits teo Ifs can be promeo-
ted to the senier scale on regular basis even before
they complete five years of sgrvice anéz;%i;her the
date of centinuous officiation ef the direct récruifs

in the senier time scale, in case they were i moted

to the senier time scale before expiry of five years

_or the date on which the peried of five yearsexpires,

has to be taken as date of commencement of efficiation .
of direct recruits for consideration of the assign-

ment of year of alletment to promotees(nder Rule 3(2) (c)
ef I.F.%, (Regulatien ofSenierity) Rules.

(£i) Whether the Central Gevernment was justified in

not entertaining the representations dated 3-7-87 and
10-8-87 of the applicants praying for assiénment of

1974 as the year of allotment t¢o them and censeguential
fixation of their senierity above R=4 en the greund ef

lathes,

11. We advert teo the second peint first., The
applicants pleaded that they came te know from reference
Ko,47063/85-M dated 6-5-87 of the Principal Chief Cen-
servator of Ferests that th;y were assigned 1976 as the
year of alletment and then they realised that 1974 should
have been assigned as year of alletment t¢ them and
accordingly their representations dated 3-7-87 and 10-8-87
were submitted. In the reply of R-1 it was stated

that the year of alletment of the applicants was

referred to in the eorders issued in March 1983 meant

pid

CGntd-...lo.
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14. The learned counsel for the applicants referred

to AIR 1991 sC 90 (S.B.Kishore Vs, UOI & Ors,), AIR 1991
Personnel Officer, S.Rly.

5C424 (a,Sagayanathan & Ors, Vs.Divnl. Z_ ) and

AIR 1991 SC 1724 (Nand Kishore Nayak Vs. State of Orissa

& anr.) to urge that on the basis of mere delay the

reprasentations cannet be rejééte& when there is valié

claim, In Kishore Naysk's case the Supreme Court

observed that in view of the facts of the case in a

land acquisition matter the High Ceurt was not Justified

in dismissing the writ petition on the ground of laches.

When C.A.T, Bangalore Bench dismissed the Applicatien iruue—

alleging their non-consideratien for premotion while

< et T
. their juniers were premoteqLon the ground of delay, the
Supreme Court held in Sagayanathan's case that despite
delay the matter required consideration. In Nand Kishere
Nayak's case the Supreme Court held that the order of
the High Court in rejecting the writ petitien on the
groundef delay E%Lnot proper when the said petition Qas
filed within less than a month after prenouncement of
the judgement af by the Supreme Court in regard te
an employee similarly situated even though such ef an.

employee retired from service four and half years

earlier to it,

185. We feel that in view of thke later pronouncements
of the Supreme Court in Dogra and fwp Prafulla Kumar
Swains' cases,xhmt a representation can be rejected
in—gard-to stale case in view of the inerdinate delay.
In this case the representations were made about four
years after gradatien list was circulated. In fact

the applicants herein pleaded in OA 611/86 that the

said O.A. had to be dismissed on the ground ef laches.

contd...13,.
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13, It 1is, thus, evident that even in 1983 {tself
the applicants knew that they were piaced below R-6.
It cannet be stated that the applicants ceuld net know
that R-6, a direct recruit, was assigned 1976 as the
year of alloetment. As the IFS efficers of the senier
cadre of lat' - year of alletment are juniers to the
efficers of the senior cédre of earllier year of a}letment.
the applicantscggidhavq challenged@ the gradation list
communicated by preceedings dated 14-5-83 on the ground
that they should N¥% have been assigned 1974 as the
year of allotment if they are so advised. But in any
case in view of their’%ﬁigiﬁﬁth 611/86 the plea in
this O.A, that they came to know of it only in 1987
cannot be believed, Thelearned counsel for the
respondents referred to 1976(1) SLR 53(SC) (P.S.S5ada-
sivaswamy Vs. State of Tamilnadu), 1993(25) ATC 242 (sC)
(Prafulla Rumar Swain Vs. Prakash Chandra Misra & Ors.)
and ATR 1993(1) SC 124 (5.B.Degra Vs. State of H.P.& Ors.)
te support their plea that stale case can he rejected.
In Sadasiva Swamy's case when there was delay of more
than one year in challenging the supersession for
promotion, the Supreme Court refused to exercise discra-
tion by ebserving that normmally writ has tobe filed
at least within six months or at thelmost in a year,
In Pfafulla Kumar ?wain'iifég;'relief was refused when
the senilerity list published in 1985 was challenged in
1988 on the ground ef laches ang delay, In Degra's case
when writ petition was filed in 1983 challenging the
tentative seniority list supplied in 1977, the inter-
ference xgf in the seniority list after a gap of several
yesrs was held as not justified and the resteration of

original seniority list was ordered.

AT ' contd,...12.
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Rule 10 of the Récruitment Rules was incorporated vide

MHA Notification No.2/6/64-AIS(IV) dated 1-9-66 and it

reads asunder:

"10. Interpretationt- If any question arises as
to the interpretation of these rules, the
same shall be decided by the Central Govern-
ment ," : :

T ~

Rules 6-A (1), (2) and 3(b) ef tiie Recruitment FRules
to the extent to which they are relevant read as
under:

"6~A. Appointment ef officers in the junier

time scale of pay te pests in the senior
time scale of pay:-

|
{1) Appointments of efficers recruitac'

to the Service under clause (a) er clzuse (zz)
of sub-rule (2) ef rule 4 to pests in the
senior time scaleof pay shall be made by the
State Government concerned.

{2) An officer, réferred to in sub-rule (i)
shall be appointed to a post in the Sénior |
time-scale of pay if, having regard te his

{(emphasis supplied) length of service/and experience, the State
Government is satisfied that he is suitablei
fer appointment te a pest in the senier time- -
scale of pay.

XM b 9o 4 XX i

(3) Netwithstanding anything containegd
in suyh-rule (2) the State Government may--
{a) xxx XXX XXX

(b) appoint an officer, referred to in
sub-rule (1) at any time te 2 post in
the senier time-scale of pay as a
purely temporary or local arrangement.

>a/ |
contd, 0015-
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When they succeeded on thebasis of the said plea in

OA 611/86, we feel that there is no eﬁuity on the part
of the applicants herein in claiming that their repre-
sentati®es should have been entertained inspite of the
delay.// It was next urged for the applicants that

when it is for the Government o! .ndla te censider

the representations of the applicants, it is not open

to R-2, the State Government, to reject the represen-
tations on the ground ef laches. ‘Butreven the impugned
meno. dated 29-5-90 issued by R=2 refers to the letter
dated 6-4-50 of Gevt. of Indisa. In view of the con-
tentions ralsed for the applicants the R=2 produced
the letter dated 6-4-90 of Gevt, of India, as per

an» Airections, and we perused the same., It is clear
therefrom that itlis the Government ¢f India which .
decided to rejecf the representations en the ground _ __
of laches, So this point is held against the

applicants.

16. In view of our finding on the ground of laches
this O.A. is lisble te be dismissed. But as arguments
were advanced at length in regard te the ef{ect of
letter dated 24-9-73 of the Central Government with
reference to Rule 6-A of the Recruitment Rules, we-4~tu»&_
want to express our views with regard to the conten-
tions raised, in regard tothe same . Indian Ferest
Service is an all-India service. I.F.S. (Recruitment)
Rules, 1966 were madé by the Central Government.in |
exercise of the powers conferred by Section 3(1) ef

the All Indis Services Act, 1951, after consultationy

with the Gevernments of the States cencerned,

A:\/’ .
P ¥ t

contd,..14.
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and they have to be follewed if they are not inconsis-
tent with any of the statutery brovisions. But the pléa'
for the applicants that when Rule 6-A(2) iS susceptibll
ef more than sne meaning, the same is interpreted by thé

letter dated 24-9-73 by the Central Government and cannet

be held as untenable, Te illustrate that, if the
statute fixes four years rééﬁisite period, then any
executive Instruction limiting that peried er increasiﬁg
that peried has to be held as inconsistent and the same
cannot be held as valid. But when the statute does

not fix the period and when it is left te the discretien
of the executive, it is epen to the exscutive te issue
separate instructions for fixing the period se as te

have unifermity. Of course Rule 6-A{(2) empowers the
State Government te promote a direct recruit te the sedior
time scale after taking inte consideration the length

of service and experience. But it is an All-India
Service. The power was specifically retained by the
Ceﬁtral Government under Rule 10 whilemaking the recruiﬁ-
meht rules te interpret whenever a questisn of inter-
pretation ef these rules arises, The Central Gevernment
held that in order te have unifermity it 1is proper te
fix a time referred te in Rule 6-A{2) instead of leaving
it to the executive of various states. The Central

stepped in
Government[when it had beceme necessary te interpret

Rule 6-A(2).

13. We would have referred the matter te the Full
Benéh as this Hyderabad Bench held in erder dated
16-2-89 in TA 108/86 that the letter dated 24-9-73 ;s

in the nature of contredling Rule 6-A(2) of the

»xé//

Contd. . 0171
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The rule *'s not specific as to whether length of service
. .
and experience sheuld be during prebation or after

probation. Thus, it is a matter for interpretation.While

making the Recrultment Rules 1966, the power was retainesd
with the Government of India for the richt te icterpret
any of the rules if the same arises. “hen caz- it be

- Lr

stated that there is no force in the contenrtien eé the
o )(’“w’\

Soverpment that the letter dated 24-9-73 wag issued by
the Cent;él Gevernment in exercise ¢f the pew=r under
Rule 10 of the Recruitment Rules when Rule 6-A(2) can be
interpretated in mere th®an one way in regard to length
of service and experiesnce and when it 1s'an All-India
Service the various Statés may interpret in the’r own
way. In fact it is stated forthe applicénts that
Tamilnadu State strictly fellewed the letter dated
24-9-73 of the Central Government an? they are not
considering the direct recruits fer premotion te senior
time scale till'they cemplete five vears of szervice

‘now reduced to four ye:zrs), It is trie tha+

executive instructions cannrot con<rel er régula:e a
statutory provision, Thus if ‘there is any incersistency
Detween an executive instruction and a statutesy pre-

vicsion, the latter ozevzils. But i

Hhy
-
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provision is gilent in reg:zrg
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® &ry particulsrs
Tatter, it is well settles that it is or-an

exetutive to dssue irstructiors in ra
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Recruitment Rules which we respectfully feel need re-

consideration, but for the fact that this 0.A, has to be

dismissed on the ground of laches,

8.

While it was stated forthe applicants that their

case should have been considered in 1977 itself and

they were prejudiced as the committee mot only in 1978

instead of 1977, it is centended forthe respondents that

Rule 9 of the Recruitment Tules had not “ixed any quota

for the prometees to the IFS and it merely fixed upper

limit in regard te the prometees to IFS and hence they

cannot ¢laim senierity by treating that they were

promoted in pursuance ef selectionsmade in 1977.

We feel that in the view which we had tsken in regard

te laches there 18 no need te consider as to whether

the grounds on which the committee did not meet in any

particular year or the grounds on which the premotees

were not recruited te IFS even theugh their guota was

less than 33 1/3rd per cent are subject to judicial

review and it is left epen for consideration as and

when it arises.

In view of our finding en the point

in regard to laches, this O.A. is dismissed. No cests,
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