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Shri N.R.Devaraj, SC for Rlys

-

Counsel for the Applicant

Counsel for the Respondants Shri G.V.Subba Rao

CORAM:

THE HON'BLE SHRI B.N.JAYASIMHA : VICE-CHAIRMAN

‘THE HON'BLE SHRI D.SURYA RAD : MEMBER (JUDICIAL)

(Judgment of the bench delivered by Hon'ble
Shri D.Surya Rao, Member (3) ).

This is an application filed by the South Central
Railway, represented by its Divisional Railway Manager,
Guntakal Division, Guntaskal, Anantapur district aséailing
the orderAdated 11-4-1990 of the Chairman, Industrial
Tribunal-cum-Labgur Court, Anantapur, (Respondent No,37
herein) passed in CMP No,1 of 1988, gBy the said order the
lL.abour Court dirécted the applicant hersin to fix the pay
af the Respondents 1 to 36 herein in their present cadre
of Apsistant Station Master/Station Master (ASM/SM‘for
short) so as not be less than the pay they would have
draun if they had continued in the cadre of Commercial
Clerks from which they uere promoted and that their pay

should not be less than the pay of their Juniors who con-.

" tinued as Commercial Clerks. The Labour Court further

directsd the applicant herein to pay thes rasspondents the

arrears with interest at 5% per annum from 11-7=-79 within
three months from the date of the order.

|
2, The Respondents 1 to 36 herein wers previously

parties to earlier litigation before the High Court of
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Andhra Pradesh and this Tribunal. They were working

al
either Station Masters or Assistant Station Masters of

_ ~
Guntakal Division of South Central Railuway., They had
filed Writ Petition No.2719/82 before the High Lourt of
Andhra Pradesh claiming that their salaries should be fixed
in acceordance with the directions issued by the High Court
of Andhra Pradesh in an earlier WYrit Petikion No.2958/70
dated 28-8-1970, The Respondents 1 to 36 hsrein and the
petitioners in W.P.2958/70 had originally joined service in
the erstuhile M and S.M.Railuay as “ommercial Clerks, They
werse later promoted as Assistant Station Masters/Station
Masters. Gn 1-4-1956 certain beneficial scales were given
to railuay empioyees under what was known as 'New Oeal’,
As a result of implementation of the 'New Ceal', juniors
to some of the sssistsnt Station Masters/Station Masters
who remained as Commercial Clerks began te draw more pay
than their seniors Qho had been promoted as ASMs/Skhs,
The senior ASMs/SMs moved the High Court of Andhra Pradesh
in W.P.No,1153/63 for a direction that their scale of pay
should be fixed on par with that of their juniors who had
ramained as.tommercial Clerks, The Urit Petition uas
alloved on 6-2-1968, The Respondents hsrein and certain

others who were not parties tn thz said writ petition,

filed WYrit Petition No,2958/1970 and batch, These urit

Petitions were disposed of with a direction similer to

that in WP 1153/63. The Railuay Administration carried

ths Judgment in WP 2958/70 and batch, before tha Division

: Contdillé..
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Bench of the High Eourt”in Writ Appeal No.497/71 which was
dismissed, A Special Leave Petition filed by the Railuay
Administration.befafe the Sumr ems Court against the order

in W.A.N0o.497/71 was also dismissed on 27-11-72, The Railuay
Board thesrewpon, by a letter dt.28-5-70 directed implgmenta—
tion of the orders of the High Bourt, Subsequently, the
Railway Board issued ancther revised circular dt.20-2-75
whereby the benefit of giving the higher pay available to
Commercial Clerks was not extended to all Assistant Station
Masters. 0Oy the revised circular dt,20~2-75, proforma pro-
motions was directed to be given to ASMs/SMs anly on 1:1
basis i.e. if two ASMs/SMs were senior to a Eommércial Clerk,
then the benefit of notional promotion and fixation of pay
was to be given only to the senior of the buwo ASNQ/SNS and
not to both. Scme ASMs/SMs filed W.P.1923/7S questioning the
cirgular dt,20-2-75. The Yrit Patition was sallowed by the
High Court and the same was slso confirmed in Writ Appeal.
The Railway fAdministration preferred a Special Leavs Petitioh
No.4029/77 before the Supreme Court, The Leave was not gran-
ted, However, a connected writ appeal namely, W.A.No.108/75
from the Madras High Court come up before the Supreme Court

wherein the correctnsss of the decision of the Andhra Pradesh
High Court in W.P.1923/75 was considered vide AIR 1980 SC 959
(Uniqn of India Vs, E£.S.Soundara Re jan), The Supreme Court

differed with thes reasoning of the High Court of Andhbra
Pradesh and held that the ASMs/SMs had no right to Pixation

of pay on par wyith the Commercial Clerks, since these tug

categories of employess . igxkxXXXXXXXXXXXXXXXXXX Consti-

®

contd,.5.,.



tuted different categories. Though the Supreme Court
dismissed the case of the ASMs/SMs Fo; a right to fixa-
tion of pay on par with their junipors, the lourt did not
interfere or set aside the decision of the High Court since
these emplojaes had already cbtained ths benefit by virtue
of the decision of the High Court. The Supreme Court had
held as follows i

"Having heard counsel on both sides

on this aspect, we direct that uwhilse
the law has been declared by us and

it in effect reverges the position
taken by the Andhra Pradesh High
Court, the emoluments that the respon=-
ients in the appeals as well as the
Special Leave Petitions will draw will
not be affected, subject of course to
our observations regarding the second
point urged by the lsarned Additional
Solicitor General.”

This Eaﬁ;%itighoué%%f?ﬁﬁaé;iimited only to the applicants
who were before the Supreme Court and not to persocns like
the Respondents 1 to 36 herein who were not parties to the
cage before the Supreme CLourt. TherBUpon, the Respondants
herein had filed U.P.2719(82 pefore the A.P.High Court
uhichiuas transferred to this Tribumal and was numbered

as T.A.No.173/86)claiming that the Sum eme Court judgment
in giving the benefit to those who were not parties to the
appeals before the Supreme Court is arbitrary and that the
persons like the Respondents 1 to 36 herein were entitlsd
to all benefits slready derived., UWe had dealt with thass
contentions at paragraphs 5 to 7 of our order dt.12-7-87

in T,A,173/86 as follows :-
contd..6.
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5. The arplicents before this Tribun2] now in the present
retition-aprlicstion contend thet by virtue of the decisjon in

" their favour in WP N0.2059 /70 and the Rly,Bd's Cirenler 4t,27.5.7(

the order of the Supreme Court restricting the right only to the
aprplicents before the Supreme Court is erbitrery and thet it cen
be ignored, It is stated thet the appliren's were not before
the Surreme Cnurt due to certain fortuitous circums*ences, It is
contended on their behalf that the applﬁcan*'s by virtue of the
Gecision in W,F.No,2958/70 had derived 2 right to have their pay
fixed on per with what their juniors have drawn in the cetrgory ¢
Commerciel Clerks, that this right was cenfirmed in 2 Writ Aprcalm
and 2lso by the Supreme Court by the dismissal of 2 Special Leave=
Fetition. They stated thet they could.not questicn the subsequer
clerificetion by the Reilway Bosrd dt.20.2,1975 25 they hzd no
¥nowledge nf the said clerificetion. It is contended thet since
judgment in WF No.2958/70 became finel, they were entitled to ge

‘the benefit of the saild judgment.
,6.

Cn behelf of the rc5pdndents a2 counter is filed admittingmm
that the applicants had filed WP No.295°/70 and obtained a direc
from the High Court that the 2pplicsnts would be entitled to
fixation of the pay that they would have drewn had they continuem
#s Commercial Clerks, The contention of the Railweys however I
thet even if thc eprlicents hed continued 2s Commercial Clerks
they had continued 2s Commercial Clerks all the promoted ASMs/S

would not get rromoticn. The ressoning is thet if there is onl

~one promotion post and two /SMs zre both senior to a Commercial

Clerks who got promdotion then enly one of two ASMs would hav: gum
the rromotion. It wes in this context that the Railwzy Boerd
issued a Tevised circulsr dt.20.2.75-. This c¢irculsr was issue
to give effect to this a2ctual relief sought for and aranted-by
the High Court ., The Surreme Court upheld the validity of the
circuler dt.20.2.75, The epplican*s did not question the circ
end so they were not partirs hefore the Surreme Court before wi—
the correctness of the circuler 4t,20,2,75 vas convassed, Thou—
the Surreme Court upheld the principle contained *n the circul
dt.20,2.75, it didnot ‘nterfere with the henefits alre~dy ob*z

:bY '_the parties f.e,, ASMs/SMs actuz]ly before it numbering abo
547,

o
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7 Though the applicents in the present cese were not
rarties to the apreal before the Supreme Court they cleim that
they are entitled to the emoluments on three mzin orounds (1
The Judgment in W.F.295§/70 entitled them to fixation of pay-on
Far with their juniors who hsd continued as Commercial Clerks,
(2) The sudgment of the Supreme Court denying the benefit of hisher
scelere of ray is an obiter and not bindiny on them as they were
not pertics to the cose hefore the Surreme Court, (3) The
Divisional Personnel did in fsct in procecdings ¢t.5.1.74, 25,1,74,
20,1,74, 7,2,74 and 1¢.2,74 determine the sslaries of the
relicents in complisnce with the esrlier orders of the High Court
but withhr1d reyment, thet in W.r.£550/74 the High Court - ordered
th2t such Withholding wes §1vena) vithout iscue of a notice '
e the epriicents snd tha+ since no noticé wrs niven to the
€rrlicents non payment of sPlaries 2s revised §s 11lea2l, 1In
rogard'to Contenti~ns (1) énd (2) we 2re unable to z2aree with
the contentinn of the Learned Counsel far the eprlicent., £11
that the High Court had ordeved in W.T.No.295¢ /70 and batch
is thet /SMs/Sks 3¢ they he? continued as Commeycial Clerks
would be given the benefit of the better scales of pay evailable

to their juniors, The Judg-ent does not direct rraforma fixrtion
of 211 ASMs/SMs on par w'th 2)1 or any of their juniors in the -

cateqory of Commercial Clerks,. The circular Jetter 4t,20.2.75
hes 1n£erpreted the Judg-ent of the High Court in W.T.N»,205:/70
and earlier judgments to meani that ASMs/SMs have to be put

back into the position of Commercial Clerks and thereafter

their rights worked out via,, whether they would have got higier
F2y under the *New Deal®, The €ffect of the circuler letter

dt. 2C.2.75 is that fixetion of pay .of {SNs/SKs would be on the

basis that proforma rromotion should be given to not more then

On€ person 272inst 2 single actusl rromotion. This

interpretation of the effect of the judgment in W.P.No.2958/70

h2s been confirmed both by the decision of the Surreme Court and
the High Court by relection of the Contempt czses filed by the
2rrlirants, Theréfore, as rightly contended by the respondents in
their counter, the epplicen*s would not have got 2n incresse in

Py rursuant to the 'New Dpzl'lif they had continyued as Com~egcial
Clerks and in fact such is not their claim. Hence irresrective

obiter or not the aprlicents merely by virtue of the Judg-ent in
¥.F.295e/70 €tc., would not he entitled to an increase in szlaries
on the ground thast their Juniors who arc continuing as Cammercizl
Clerks vere given 2 ‘hiqher s2)ery, Tt foltows that when the
2prlicants 2re vnable to estehlish any lenrl riaht on the

basis of the Judgrent in W.P.2058/’O, no relief can be granted

to them_”'
o
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3. The Respondents 1 to 36 herein having failed in

T.A.173/86 thereupon filed C.M.P.1 of 1988 before the Labour

Court, Guntur under section 33(c) (2) of the Industrial

—_

Disputes Act, 1947. They claimed that by virtue of the

order of the High Court of Andhra Pradesh in Writ Petition
2958/70 and batch they were, "entitled to fixation of tha
pay that they would have drawn had they continued in the
post of gommercial Clerk to be‘eFPected from 1-4-1956".
It has contended that the order of the Single Judge in
' W.P.2958/70 was confirmed in W.A.497/71 dated 31-12-70
that the Special Leave Patitions thérsfrum viz., 3.L.P.
No.2489-2499-A/72 were dismissed by the Supreme Court on
27=-11-72, that the Railway Board had therefore not imple-
mented the directicns of the High Court but issued contrary
orders on 20-2-75 in order to deny the successful employees
their claims, that some of the employees identical to;Res-
pondents 1 to 36 herein (applicants in CMP 1/1988) had
moved the High Court of Andhra Pradesh in W.P.1923/75)
gusstioning the Railyay Board letter dt.20-2-75, that the
gaid letter dt.20-2-75 was quashed gnd that this order
hed beccme Final since the conssquent W.A.108/75 and S.L.P.
4029/77 preferred to the Supréme Court had been dismissed,
The respondents 1 te 36 herein claimed before ths Lébour
Court that becaqsé of the dismissal of SLP Nos,2489+2499-A/72
by the Supreme Court (Prom the Judgement 0% the High Court

in W.P.2958/70 and hatch) they uere entitled tao the benefits

e |

contds.Sa,




conferred by the earlier Railway Boards letter No.ME(D&E)
11/70 CPC P.A.3/28-5-1970. They claimed that the letter
dt.28-5-1970 was enforceable desgpite the subseguent Railway
Board letter dt.20-2-1975 and that they were entitled to
difference in pay with interest at 12% per annum till the

date of \g@yment.,

4, The respondents to C.M.P.1/88, the Railuays (the
applicants herein) filed a counter before the Labour Court
contending that the clsims of Respondents 1 to 36 was con-
cluded by the decision of the Tribumal dt,12-3-1987 in
T.A.173/86 and that therefore the applica&f&%uas liable

to be dismissad,.

Se The Labgour Court, Amatapur held thét by virtue of
the Judgement of the High Court ot ﬂndhra Pradesh in Writ
Petition 2958/7ﬁ and batch and the dissmissal of SLPs pre-
ferred therefrom to the Supreme Court and the clerification
given by the Railway Board dt.28-5-70 the applicants before
it (Respondents 1 to 36) were entitled to the benefits of
nay flixation in terms of the said Brdér dt.2B=5-1970, It
was held that the Judgement of the Sub?pme Court in-AIR 1980
SC 959 that the benefit should be given to the employees who
are already on rscord be?ore the %High Court and the Supreme
Court and to none else would alsp apply to the cases of the
applicants in CMP No,1/1988. In the result the CMP uas

allowed with a direction that the claiments be paid areears

o—

contd..10.
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in terms of the Railuay Boards earlier circulars dt.28-5=70

and 19-9-80 (Exhibit W-1 & W=2) with interest at 5% per annum,

6o We have heard the learned standing counsel for the
applicant Rail@ays Sri N.R;Deuaraj and Sri G.V.Subba Rso,
learned Jjcounsel for Regpondents 1 to 36. The short guesticn
is whether by the judgement of t he Sup;ems Court in AIR 1880
SC 959 (Unicn of India & others vs, £.5.50undara Rajan etc,)
the applicants are precluded from claimisg the benefits of the
Railway Board circular dt.28-5;70. To answer this question it
would be necessary to consider what were the pleadings and
arguments of the applicants 1 to 36 in TA 173/86 on transfer
of WP 2719/82 to this Tribunmal Prom the High Court of Andhra
Pradesh., Applicants 1 to 36 had stated therein that aggrieved
by the orders of the Railway Boarddt.20-2-75, which denied

the a@ployees the benefit of the order dt.28-5-70 issued as

a consequencé te the judgement of the High Court of Andhra
Pradesh in WP 2958/70 and batch, certain employees of Vijaya-
wada Division had approached the High Court by way Dé

WP 1923/75, that the High Court had gquashed the order
dt.20=-2-75, that the consequent WP 108/76 and SLP 4829/77
preferred against these orders were dismissed and that the
judgement in WP 1923/75 became final, As alreaay stated
earlier the order of the Railway Board t.20-2~75 was sepe-
rately considered on merits by the Suprme Court in AIR 1980

SC 959 (Union of India & others Vs, £.5.50oundara Rajan etc.)
and the said order dt.ZD—Z-TSAuas-uphald. in doing so the

.

contd..11,
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Supreme Court held that the lauas declared by it in effect
revises ths position taken by the Andhra Pradesh High Court
(in WP 1923/75), Whils doing so the Suprme Court clarified
that the respondents before it (employees) who had got the
benefit of restructuring will not be affected. It also cla-
rifisd that the benefits of restructuring which the employees
goX as a result of fha clarification of the Andhra Pradesh
High Court assuming it was wrong (viz in WP 1923/75 & WA 108/76,
therefrom) should not be recoreved. Thus the decision of the
Supreme Court in AIR 1980 SC 959 only saved the rights of
respondent employees before it and those who were parties

to WP 1923/75, Admittedly the applicants were not partiqiﬁ-
before the Supreme Court nor uaré they parties to WP 1923/75.
The factual position vizs, that the Judgement of t he Sum eme
Cﬁurt iﬁ AIR 1980 sC 95§ does not .save the emcliuments of.
employees like Respondents 1 to 36 was alsoc admitted in
T.A.173/86., It uas the;Specific plea of these respondents
that due to certain fortuitous circumstances they could not
join as parties to WP 1923/75 or guestion the later orders

of the Railway Bperddt.20-2-75. It was in this context
pleaded that the decision of ths Suprems Court limitiﬁg ths
benefits of res?ructuring to the employees before it uwes an
obiter and not binding on them, These contentioms were for
the reasons given by us in TA 173/86 rejected., Ue had sﬁe-
cifically held that the judgement of the High Court rendered
earlier in WP 2958/70 does not entitle tham to increase in
salaries. HRespondents 1 to 36 acceptsd ths said decision

T

contd...12.-
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iﬁ TA 173/86 and did not prefer any appeal to the Supreme
Court therefrom.r If the decision in WP 2958/70 gave thaem

an executable order or right then there uwas no need at all
for them to have pleaded that the Supreme Court decision in
AIR 1980 SC 959 was an obiter and -there vas further no need
to have again approached the High Court by way of WP 2719/82
(TA 173/86) and sought guashing of the Railway Board subse-
quent. instruction dt.20-2-1975, After having invited a
decision as to the applicability the Supreme Court decisian
in AIR 1980 SC 959 and failed they have now once again
sought to re-agitate the identical pleas before the Labour
Court in C.M.P.1/1988 were dirsctly in issue in Transfer
Applicatimnr173/85 before tnig Tribunal and rejected after
due consideration of the pleadings. 'the claim of Respondents
1 to 36 before the Labour Court are clsarly barred by the

principle of res-judicats,

7. Apart from C.M.P.1/19B88 being barred by the principle

of Res-judicata the Labour Court hss clearly erred in holding

that this Tribunal hed misdirected itself, In doing so the
a_gm-%'m w p"‘

Labour Court ignored theA?leadings in Trensfer Application

No.173/86, viz., that the applicants could not because of the

certain circumstances gquestieon the orders of the Railuay Board

dt,20-2-75, It also ignored the earlier pleading that the

judgement of the Supreme Court rendered in AIR 1980 SC 959

. : . o

1s an obiter in s0far as the Respondents 1 to 36 were

concerned, The Labour Court neither considersd thasaiplead-

ings nov the decision of the Tribunal rendered thereoﬁ‘in
R contd...13,
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The Divisional Railway Manager,
S .c.Railw aY‘
Guntakal bDivision, Ananthapur Dist,

The Chairman, Indumstrial Tribunal -cum=-
Labour Court,

Ananthapur,

Andhra Pradesh.

One copy to Mr,N,R.Devraj, SC tor Rlys, CAT.Hyd.Bench.

One copy to Mr. G.v.Subba Rao,, Advocate
1-1-230/33 Jyoti Bhavan, Hyderabad. (Chikkadapally).

.. (contd.. 15}
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T.A.No.173/B6, It had procesdsed merely on the basis that

the judgement of tha High Court in Up*2958/%0 confe;svrights
of pay fixation on respondents 1 te 36, igﬁoring the rsasons
given by thig Tribunal as to why the said decision‘dces not
confer any such rights. Ue Haue already extracted those
reasgns in para-(f) supra.= The decisian of thé Labour Court,
Anantapur in CMP 1/1988 is thus clearly illegal and liable

to be set aside, That this Tribunal in exercise of the
powers- analogous to that of the High Court under. Article

226 and 227.nf the constitution, can set aside the decision

of Labour Court rendered in regard to servics matters govern-

ing Central Govermnment employees, is well established vide

Bench) rendered in 0A 576/86 (A.Padmavalli Vs, CPWD) & batch

cases (date of Decision 30-10-1990).

8. For the reasons given by us in the preceeding para-
grephs we allow this original application and set aside the

ordars passed by the Labour Court, Apantapur, dt.11=-4-1990

in CMP 1 of 1988. The parties are directed to bear their

ouwn costs. ' _ ?
mJ\Q PN & \
(8 r\ MHA) (D.SURYA R AD)
Ulce-Ehalrman Member (3J)

)
Dated: l} January, 1991,

avl/ '
put:y Registy
Al \Q]
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