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THE HON'BLE SHRI B.N.JAYASIMHA : VICE—CHAIRMAN 

THE HON'BLE SHRI D.SURVA RAO : MEMOER (JUDICIAL) 

(Judgment of the bench delivered by Hon'ble 
Shri D.Surya Rao, Member (J) ). 

This is an application Li Led by the South Central 

Railway, represented by its Divisional Railway Manager, 

Guntakal Division, Guntakal, Anantapur district assailing 

the order dated 11-4-1990 of the Chairman, Industrial 

Tribunal—cum—Labour Court, Anantapur, (Respondent No.37 

herein) passed in ClIP No.1 of 1988. Sy the said order the 

Labour Court directed the applicant herein to fix the pay 

of the Respondents 1 to 36 herein in their present cadre 

of cpsistant Station Master/Station Master (ASPi/SM for 

short) so as not be less than the pay they would have 

drawn if they had continued in the cadre of Commercial 

Clerks from which they were promoted and that their pay 

should not be less than the pay of their Juniors who con—. 

tinued as Commercial Clerks. The Labour Court further 

directed the applicant herein to pay the respondents the 

arrears with interest at 5% per annum from 11-7-79 within 

three months from the date of the order. 

2. 	The Respondents 1 to 36 herein were previously 

parties to earlier litigation before the high Court of 

-I 	 contd..3. 
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Andhra Pradesh and this Tribunal. They were working 

OA 

either Station Masters or Assistant Station Masters of 

Guntakal Division of South Central Railway. They  had 

filed Writ Petition No.2719/82 before the High Court of 

Andhra Pradesh claiming that their salaries should be fixed 

in accordance with the directions issued by the High Court 

of Andhra Pradesh in an earlier Writ Petition No.2958/70 

dated 28-8-1970. The Respondents 1 to 36 herein and the 

petitioners in W.P.2958/70 had originally joined service in 

the erstwhile Fl and 5.f1.Railuay as Commercial Clerks. They 

were later promoted as Assistant Station Masters/Station 

Masters. On 1-4-1956 certain beneficial scales were given 

to railway employees under what was known as 'New Deal'. 

As a result of implementation of the 1New Deal', juniors 

to some of the Resistant Station Masters/Station Masters 

who remained as Commercial Clerks began to draw more pay 

than their seniors who had been promoted as ASM5/SMs. 

The senior ASP1s/SMe moved the High Court of. Andhra Pràdesh 

in LJ.P.No.1153/63 for a direction that their scale of pay 

should be fixed on par with that of their juniors who had 

remain9d as Commercial Clerks. The Writ Petition was 

allowed on 5-2-1968. The Respondents herein and certain 

others who were not parties in the said writ petition, 

filed Writ Petition No.2958/1970 and batch. These Writ 

Petitions were disposed of with a direction similar to 

that in UP 1153/63. The Railway Administration carried 

the Judgment in UP 2958/70 and batch, before the Division 

contd ... 4.. 
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Bench of the High Court in Writ Appeal No.497/71 which was 

dismissed. A Special Leave Petition filed by the Railway 

Administration before the Suçr ems Court against the order 

in W.A.No.497/71 was also dismissed on 27-11-72. The Railway 

Board thareppon, by a letter dt.28-5-70 directed implements—

tion of the orders of the High tourt. Subsequently, the 

Railway Board issued another revised circular dt.20-2-75 

whereby the benefit of giving the higher pay available to 

Commercial Clerks was not extended to all Assistant Station 

Masters. By the revised circular dt.20-2-75, proforma pro—

motions was directed to be given to RSMs/SNs only on 1:1 

basis i.e. if two RSMs/SMs were senior to a Commercial Clerk, 

then the benefit of notional promotion and fixation of pay 

was to be given only to the senior of the d3wo ASIIs/SMs and 

not to both. Some ASMs/SMs filed W.P.1923/75 questioning the 

circular dt.20-2-75. The Writ Petition was allowed by the 

High Court and the same was also confirmed in Writ Appeal. 

The Railway hdministration preferred a Special Leave Petition 

No.4029/77 before the Supreme Court. The Leave was not gran—

ted. However, a connected writ appeal namely, W.A.No.108/75 

from the Madras High Court come up before the Supreme Court 

wherein the correctness of the decision of the Rndhra Pradesh 

High Court in W.P.1923/75 was considered vide AIR 1980 SC 959 

(Union of India Us. E.S.Soundara Rajan). The Supreme Court 

differed with the reasoning of the High Court of /½ndhra 

Pradesh and held that the ASMs/Sils had no right to fixation 

at pay on par uith the Commercial Clerks, since these two 

categories of employees ::.•,xxxxxxxxxxxxxxxxx. consti— 

contd • .5.. 
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tuted different categories. Though the Supreme Court 

dismissed the case of the ASP1s/SNa for a right to fixa- 

tion of pay on par with their juniDra, the Court did not 	- 

interfere or set aside the decision of the High Court since 

these employees had already obtained the benefit by virtue 

of the decision of the High Court. The Supreme Court had 

held as follows 

"Having heard counsel on both sides 

on this aspect, we direct that while 

the law has been declared by us and 

it in effect reverses the position 

taken by the Andhra radesh High 

Court, the emoluments that the respon—

ilients in the appeals as well as the 

Special Leave Petitions will draw will 

not be affected, subject of course to 

our observations regarding the second 

point urged by the learned Additional 

Solicitor General." 

This be.n i-t hoce r->thasiimited only to the applicants 

who were before the Supreme Court and not to persons like 

the Respondents 1 to 36 herein who were not parties to the 

case before the Supreme Court. thereupon, the Respondents 

herein had riled W..P.2719/82 before the A.P.I-1igh Court 

whichwas transferred to this Tribunal and was numbered 

as T.A.No.173/86)  claiming that the Suçreme Court judgment 

in giving the benefit to those who were not parties to the 

appeals before the Supreme Court is arbitrary and that the 

persons like the Respondents 1 to 36 herein were entitled 

to all benefits already derived. We had dealt with these 

contentions at paragraphs 5 to 7 of our order dt.12-7-67 
in T.A.173/86 as follows :- 

contd • .6. 
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5. 	The arr'licants before this Tribunal now in the present 
r€titinn-?rrlicPtiofl contend that by virtue of the decision in 

their favour in WI No.205P/'C' end the Rly.Bd's Cirrl!]aT dt.2P.5.7C 
the order of the Supreme Court rrs'r5cting the rqht only to the 
applicants before the Surrerne Court is arbitrary and that it can 
be ignord. It is st.etci that the apç)iranS were not h'fore 

the Supreme Cnurt due to certain fortuitous crcun,ssanceS. It is 

contended on their behalf that the aprlicans by virtue of the 
decision in W.P.No.2958/70 had derived a r 4 ght to have tcir pay 

fixed on par with what their junioi- s have draWn in the cetr'ory C 

Cornmcrcial Clerks, that this right was cnnfirmed in a Writ Appclu 
and also by the Supreme Court by the. disn4ssal of a Special LeavE-
Petition. They stated that they could .not quesHtien the subcenuer 
clarification by the Railway Bond at .20.2.1975 n they had no 
Jencrnledge of the said clarifIcation. It is contended that sincq 
iudgtncnt in WI No.2958/70 became final, they were entitled to ye 
the benefit of the said judgment. 

6. 	On behalf of the rcspondents a counter is .f lied admittingm 
that the applicants had filed WV No.2950/7and obtained a direc 
from the High Court that the applicpnts would be entitled to 

fivtion of the pay that they woul4i have drawn had they continu 
ps Commercial Clerks. The con4.entle.n of the Railways hcwQever i5 

that tven if thcaprlicants had continued as Commerciai Clerks 
they had continued as Comrnercjfil Clerks all the promoted bSMs/Si 
would not get promolion. The reasoning is that if there is onl 
one promotion post and two /.SMs are both senior to a Commercial 
Clerks Who got promotion then only one of two ASMs would hay? 9 
the rromotion. It was in this context that the Railway Board 
issurd a re?jsed circular dt.20.2.75. This circular was issue 

to give effect to this actual reiicf sought for and aranted'by 
the High Court . The Surreme Court uphe]d the "alidity of the 
circujar dt.20.2.75. The eppJirans d$d not question the circt 
and so thcywere not part5rs he'ore the Supreme Court bc'ore 0—
the correctness of the cjrciujpr dt20.2.75 was canvassed. flow—
the Supreme Court upheJd the principle contained n the circul 
dt.20.2.75, it didnot 4 nterfere with the benefits a)reedyoba 
by the parties i.e., ASMs/SMs artuciiy be'ore it numberi.nq abo 
547 
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7. 	
Though the Ppplicens in the present case Werenot 

rarties to the 2p-eai before the Suprc'Ae Court they Claim that 

they are entitled to the emoluments on three Tn4fl orouns Ci 

The Judarrcnt in Vu'.r.295/70 entitled them to fietjon of payon 

par with their juniors who had continued as Commcrcjaj Clerks. 

hi (.2) The ludgment of the Supreme Court denying the benefit of gher 
Scp]r5 

of raY is en obiter and not bindin on them as they were 
not partj.cs to the case before the Sur'rerre Court. (3) The 

Divisionci Personnea did in f'ct in procecdin,s dt.5,1•74, 25,1.741, 
29,1,74, 7.2,74 an 1.2,74 deterjne the saicries of the 

Prrlirantsjn COmriiance with the e;rljpr orders of the High Court 
but withhcld r?YTlient, that in w.r.tsso/71.  the Hiah Court ordered 
that such Withholding ws jjlenpj w 4thout isSue of a notice 
to the ?pr)icpn+s p- 	p+ since no notice v';s n4ven to the 
?çplicnts non r?rent of

.  Slarjs as re"ise is fl'eQal. In 
reqard to Cont 	(1) anc (2) we are unable to eree with 
the contentinn of the Lerne Counsel for the ?rnjicpnt. ill 

that the High Court had ordeted in w.r.No.qsp/70 and hatch 
is that /SMs/Sws- 

 if they hpd tontjnurd as Cnmmcrciaj Clerks 
w
ould be given the benefit of the better ScpJe of pey ?vaiiable 

to thcir juniors 	
The Judqent does not dire-ct nrnfora fixation 

of all ASMs/sps on par wth all or any of t.hc5r 5uniors in the 

category of Com'ercj?l Clerks. The circular ]eUer dt.20.2.75 

has interpreted the Judent of the High Court in W.r.Nn,205P/70 
ani earlier judgments to meanr that ASMs/SMs have to be put 

back into the Position Of Commercici Clerks and thereafter 

their rights worked out via., whether they would have got higtier 
ay under the"Nev.,  Deal', The effect of the circular letter 

dt. 2C.2.75 is that fixation of rayof /SMs/SMs would be on the 

basis that proforma protion should be given to not more than 
one person a2?inst C single actual promotion. This 

interpretption of the effect of the jud,ent in W.P.No.29/70 

has been confirmed both by the decisjrjf the Supreme Court and 

the High Court by rejection of the Contempt Cases filed by the 
april-ants 	

Therefore, as rightly contended by the respondents in 

their Counter, the PPplicpnls would not have got an increase in 

ray rursupnt to the 'Ncw De;l' if they had contintued as Com'"ecial 

Clerks and in fact such is not their claim. Hence irresrective 
of the fact whether the Judornent of the Surrerne Court is an 

oh5ter or not the ap]jcp4 '"erely by virtue of the Judr-ent in 
W.r.20

15e/0 etc,, would not he entitled to an 5nCrePSe in saJrjps 
on the ground that their Juniors who are con+inujnq as C 
Clerks Were given 	 npmercial 

P. h 'qhcr slary, It fols that when the 
apr]icpn+s are unable to estah)jsh any lenal rinht on the 
basis of the Judg_rrent in W.P.2058rcs 
to them ,' 	 , no relief can be granted 
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3. 	The Respondents 1 to 36 herein having failed in 

T.M.173/66 thereupon filed C.N.P.1 of 'IgGO before the Labour 

Court, 6untur under section 33(c)(2) of the Industrial 

Disputes Act, 1947. They claimed that by virtue of the 

order of the High Court of Andhra Pradesh in Writ Petition 

2956/70 and batch they were 	entitled to fixation of the 

pay that they would have drawn had they continued in the 

post of Eommercial Clerk to be affected from 1_4_1956tt. 

It has contended that the order of the Single Judge in 

W.P.2956/70 was confirmed in W.A.497/71 dated 31-12-7j, 

that the Special Leave Petitions therefrom vIz., S.L.P. 

No.2489-2499—A/72 were dismissed by the Supreme Court on 

27-11-72 9  that the Railway Board had therefore not imple—

mented the directions of the High Court but issued contrary 

orders on 20-2-75 in order to deny the successful employees 

their claims, that some of the employees identical to Rae—

pondents 1 to 36 herein (applicants in CMP 1/1988) had 

moved the High Court of Andhra Pradesh in LJ.P.1923/75) 

questioning the Railway Board letter dt.20-2-75 9  that the 

said letter dt.20-2-75 was quashed and that this order 

had become final since the consequent W.A.106/75 and S.L.P. 

4029/77 preferred to the Supreme Court had been dismissed. 

The respondents 1 to 36 herein claimed before the Labour 

Court that because of the dismissal of SLP Nos.2489..2499—A/72 

by the Supreme Court (from the Judgement of the High Court 

in W.P.2956/70 and batch) they were entitled to the benefits 

contd • .9.. 
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conferred by the earlier Railway Boards letter No.[IE(D&E) 

1 1/70 CPC P.A.3/26-5-1970. They claimed that the letter 

dt.26-5-1970 was enforceable despite the subsequent Railway 

Board letter dt.20-2-1975 and that they were entitled to 

difference in pay with interest at 121Q per annum till the 

date of pyment. 

The respondents to C.M.P.1/B6 9  the Railways (the 

applicants herein) filed a counter before the Labour Court 

contending that the claims of Respondents 1 to 36 was con—

cluded by the decision of the Tribunal dt.12-3-1987in 

1.4.173/65 and that therefore the applicatriwas liable 

to be dismissed. 

The Labour Court, Anatapur held that by virtue of 

the Judgernent of the High Court of Mndhra Pradesh in Writ 

Petition 2958/70 and batch and the diesmissal of SLPs pre—

ferred therefrom to the Supreme Court and the clarification 

given by the Railway Board dt.28-5-70 the applicants before 

it (Respondents 1 to 36) were entitled to the benefits of 

pay fixation in terms of the said order dt.28-5-1970. It 

was held that the Judgement of the Suir,'eme Court in AIR 1960 

SC 959 that the benefit should be given to the employees who 

are already on record before theHigh Court and the Supreme 

Court and to none else would also apply to the cases of the 

applicants in CMP No.1/1988. In the result the Cf1P was 

allowed with a direction that the claimants be paid arrears 

nim 
contd. .10. 
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in terms of the Railway Boards earlier circulars dt.28-5-70 

and 19-9-80 (Exhibit U—i & W-2) with interest at 5% per annum. 

6. 	We have heard the learned standing counsel for the 

applicant Railways Sri N.R.Devaraj and Sri G.U.Subba Reo, 

learned Qcounsel for Respondents 1 to 36. The short question 

is whether by the judgement of the Supreme Court in AIR 1980 

SC 959 (Union of India & others vs. E.S.Soundara Rajan etc,) 

the applicants are precluded from claiming the benefits of the 

Railway Board circular dt.26-5-70. To answer this question it 

would be necessary to consider what were the pleadings and 

arguments of the applicants 1 to 36 in TA 173/86 on transfer 

of UP 2719/82 to this Tribunal from the High Court of Andhra 

Pradesh. Applicants 1 to 36 had stated therein that aggrieved 

by the orders of the Railway Boarddt.20-2-75, which denied 

the employees the benefit of the order dt.28-5.-70 issued as 

a consequence to the judgement of the High Court of Andhra 

Pradesh in UP 2958/70 and batch, certain employees of UiCjaa-

wada Division had approached the High Court by way of 

UP 1923/75, that the High Court had quashed the order 

dt.20-2-75, that the consequent UP 108/76 and SLP 4029/77 

preferred against these orders were dismissed and that the 

judgement in UP 1923/75 became final. As already stated 

earlier the order of the Railway Board t.20-2-75 was sepe—

rately considered on merits by the Suprme Court in AIR 1960 

SC 959 (Union of India & others Us. E.S.Soundara Rajan etc.) 

and the said order dt.20-2-75 was upheld. In  doing so the 

contd..11, 
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Supreme Court held that the law as declared by it in effect 

revises the position taken by the Andhra Pradesh High Court 

(in UP 1923/75). While doing so the Suprme Court clarified 

that the respondents before it (employees) who had got the 

benefit of restructuring will not be affected. It also cla—

rifled that the benefits of restructuring which the employees 

go '  as a result of the clarification of the Andhra Pradesh 

High Court assuming it was wrong (viz in UP 1923/75 & WA 106/76; 

therefrom) should not be recoreved. Thus the decision of the 

Supreme Court in AIR 1980 SC 959 only saved the rights of 

respondent employees before it and those who were parties 

to UP 1923/75. Admittedly the applicants were not partie 

before the Supreme Court nor were they parties to UP 1923/75. 

The factual position viz1, that the Judgement of the 5ux ems 

Court in AIR igso SC 959 doss not ;save the emoLuments of, 

employees like Respondents 1 to 36 was also admitted in 

T.A.173/85. It was thetapecific  plea of these resPcfldsjT 

that due to certain fortuitous circumstances they could not 

join as parties to UP 1923/75 or question the later orders 

of the Railway Boardctt.20-2-75. It was in this context 

pleaded that the decision of the Supreme Court limiting the 

benefits of restructuring to the employees before it was an 

obiter and not btnding on them. These contentions were for 

the reesons given by us in TA 173/86 rejected. We had spe—

cifically held that the judgement of the High Court rendered 

earlier in UP 2958/70 does not entitle them to increase in 

salaries. Respondents 1 to 36 accepted the said decision 

contd....12.. 
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in TA 173/86 and did not prefer any appeal to the Supreme 

Court therefrom. If the decision in WP 2958/70 gave them 

an executable order or right then there was no need at all 

for them to have pleaded that the Supreme Court decision in 

AIR 1980 SC 959 was an obiter and there was further no need 

to have again approached the High Court by way of WP 2719/82 

(TA 173/86) and sought quashing of the Railway Board subse—

quanti. instruction dt.20-2-1975. After having invited a 

decision as to the applicability the Supreme Court decision 

in AIR 1960 SC 959 and failed they have now once again 

sought to re—agitate the identical pleas before the Labour 

Court in C.f1.P.1/1988 were directly in issue in Transfer 

Application 173/86 before this Tribunal and rejected after 

due consideration of the pleadings. The claim of Respondents 

1 to 36 before the Labour Court are clearly barred by the 

principle of res—judicata. 

7. 	Apart from C.Pi.P.1/1968 being barred by the principle 

of Res—judicata the Labour Court has clearly erred in holding 

that this Tribunal had misdirected itself. In doing so the 

n 

Labour Court ignored theApleadings in Transfer Application 

No.173/86, viz., that the applicants could not because of the 

certain circumstances question the orders of the Railway Board 

dt.20-2-75. It also ignored the earlier pleading that the 

judgement of the Supreme Court rendered in AIR 1960 SC 959 

is an obiter in so 	as the Respondents 1 to 36 were 

concerned. The Labour Court neither considered theseplead— 

ings now' the decision of the Tribunal rendered thereon in 

con.td ... 13, 
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To 	 - 
The Divisional Railway Manager, 	- 	- 
S.C.Railway, 
Guntakal Division, Ananthapur Dist. 
The Chairman, Induatrial Trjbunal-curn-
Labour Court, 
Ananthapur, 	- 
Andhra Pradesh. 

One copy to Mr.N.R.tevraj, SC for Rlys, CAT.Hyd.Bench. 

One copy to Mr. G.v.Subba Rao,,Aclvocate 
1-1-230/33 Jyoti Bhavan, Ryderabad. (Chikkadapally). 

.. (contd.. 15) 
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T.A.No.173/86. It had proceeded merely on the basis that 

the judgement of th&High Court in UP2958/70 confers rights 

of pay fixation on respondents 1 to 36, ignoring the reasons 

given by this Tribunal as to why the said decision does not 

confer any such rights. We have already extracted those 

reasons in pars (7) supra. The decision of the Labour Court, 

Anantapur in ClIP 1/1988 is thus clearly illegal and liable 

to be set aside. 	That this Tribunal in exercise of the 

I 	 powers analogous to that of the High Court under. Article 

226 and 227 of the constitution, can set aside the decision 

of Labour Court rendered in regard to service matters govern—

ing Central Government employees, is well established vide 

decision of the Larger Bench of the Tribunal ( 5 Members 

Bench) rendered in CA 576/86 (A.Padmavalli Us. CPWD) &batch 

cases (date of Decision 30-10-1990). 

8. 	For the reasons given by us in the praceeding para— 

graphs we allow this original application and set aside the 

orders passed by the Labour Court, Rnantapur, dt.11-4-1990 

in ClIP 1 of 1986. The parties are directed to bear their 

own costs. 

(o.SuRYA R AD) 
Vice—Chairman 
	

Member (.j) 

Dated: 2j__January, 1991. 
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