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0A.468/90
Judgement

(AS per Hon, Mr, A.B, Gorthi, Member (Administration))

Heaed Sri V. Venkateswara Rao, learned counsel for
the épplicant and Spi N.V. Raﬁana, learned counsel for the
respondents,
2. The applicant who joined the India Government Mint on
18-«6-1962 as Mazdoor was promotéd as Assistant Class-{ on
1-11-1972, His ﬁext promotion as Assistant Class-iu was
giue; with effect from 1-1-1982, Thereafter with effect
from 1-1-1983, he was further promoted as Assistant Class-III.
His further promotions as Assistant Class-II and Class-]
Qere denied to hiﬁ on the ground that he was a habitual
absentee and absented for long periods during various years,
Aggrieved by the same he has filed this application praying
for a direction to the respondents to promote him to the post
of Assistant Class-II and Class-1 with effect from 1-5-1984
and 1-10-1985 respectively, the dates on which his immediate
juhior Mr. N. Ram Mohan Rao, (T;452) was promoted.
3. The respondents in their reply have assertéd that they
justifiably denied the applicant's proﬁotion§ tothe past
af tﬁéﬁﬁi§§§§é§§§%§§g§§11 and Class~I onacount of the fact
that he remained absent for longex periaods at the relevant
times when he was to be considered for such ﬁramotiuns.
4, tnder the rules for promotion of industrial workers, at
Iédia Government Mink, promotions.nf.ﬁssistants are governed‘
by the principleg of seniority subject to rejéction of the
unfit. Rule 7(E) clearly lays down thét all prdmotinns from
Class v to Class I will be an the basis of seniority, in each
group subject to the rejection of unfit., Rule éé%(é) which

is relied upon by the respondents is reproducsed belou :
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Rule 12(a)

A workman shouid be considered unfit for promotion
if, during the preceding period eof 12 months, his |
attendance was not satisfPactory (i.e. below 75% of ?he
average attendance of workmen) or he had received a warning

for his misconduct or for refusal teo learn the uork:nP the

naxt higher category. Workmen who are unfit for promotion

would be eliminated and the senior most amongst the
remaining workmen would be recommended Por promotion,

5. The respondents have depleted the periods of ahsence
of the applicant from which it would be apparent that he

was absent for the periods as shown below :

Years . Days of absence

1983 42 .
1984 69 |
1985 20 | !
1986 95 f
1989 | 15 '

1990 02 :
1991 | .43.

6. The legal validity of Rule 12(a) came up for exami-
nation in Writ Petition No.2399/81. The writ pe?ition

was allowed with a declaration that Rule 12(&) was violative
of Article 14 & 16 of the Constitution of India. The
judgemant in UD.2399/8ﬂ was subjected to urif appeal (610/83)
Delivering tha judgement in the writ appeal, Jeeban Reddy, 3

oA
(Hls Lordship then uas) Upheld the validity of Rule 12(a)

and observad as Follous :

"In other words, Rule 12(a} should normally mean an
unauthorised absence in which cease alone it.uouid be a
proper and relevant ground in the matter of promotion,

After all, Rule 12(a) is concerned with and defines what

unfitness for promotion means, It sets put circumstances




in which a person would be eliminated altogether from con-

'sideration for promotion, Evidently such a rule must be

consistent with Articles 16 and 14, which interalia means

that it should be reaéonabls. The interpretation we have
placed upon the rule would make it reasonable and consistent
with the mandate of Articles 16 and 14, A literal construc-
tion of the rule is bound to resu;t in discriminatory and
arbitrary results, rendering the rule bad. .Aﬁb,the same time,
treating unauthorised absence as- a-ground of unfitnass for
promotion canngt be held to be unreasonable or irrelevant,®

7. From the above, it can be stated that it is now well
settled that if an employee remains unauthorisedly absent

for more than 25% of the working days,ﬁﬁéauauld be ineligible
for promotign. As regards significance of Rule 12(a)
specifying the requirements of a minimym of 75% attendance,
the same was clarified in the judgemenf in WP.2399/81.
Accordingly, qualifying attendance of a workman has to be

s

worked out as follous

Average working days of a year 365
less sundays l 52
holidays 18
Total number of weorking days = . 295

Attendance required = 285 %x 75 _ 221
100

8. In otheruords, an employee who does not put in 221 days

days

of attendance would not be éligible for pramotion. The
respondents in their feply affidavit merely stated thd: the
applicant was absent for 69 days in 1934.and 20 days in 1985,
Both the periods of aﬁsence are less than 74 days in each
year, It cannot, therefore, be ssated that the applicant
remained :ynauthorisedly absent for moré tﬁan 25% of the total
working days in & year, e, therefore, find no justification

in denying the applicant promction to the post of Rgsistant
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Class~I1 and Class-] in 1984 and 1985 respectively. The
various spells of his absence commencing from 1962 to 1983
need not come in the way of his promotions becsise of the
fact that with effect from 1-1;1983, he was promoted as
Assistant Class=I1I. -

9, Dur%ng the pendency of this DA, the applicant (Sri K.
Badriprag§§9 expired and his widow and son were brought on
record as legal representatives,

10, Having heard learned eounsel for both the parties and
having carefully perused the material before us we are of
the considered view that the applicant was wrongly denied
the prmotions to the post of Assistant Class-11 in 1984 and
Asslistant Class-I in 1985, when his junior was so promoted.
11, There was some delay on the part of the applicant in
approaching the Tribunal, In this context, the learned
counsel for the appiicant stated that affer the judgement
in urit Appeal (610/83), an SLP was filed which was dismissed
on 10-11-1989, Thereaffer, the applicant made a represent-
ation on 13-11~1989 followed with a legal notice dated
29-12-1989, both of which remained unanswered by the
respondents. | |

12. 1In view of the circumstances the delay in filing the
application is hereby condoned.

13. For the aforesaid reasons this épplication is allowed
with the following directions :

a) The applicant shall be desmed to have been promoted to
the post of Assistant Class-II and Class-]1 on dates when his
junior was promoted to the said posts;

b) The promotion shall be accorded on a notional bagis and
his- pay and allowances éhall alspo be ?ixed noﬁionally.

c) Based on the revised pay of the'applicant, entitlements

of family pehsion shal.l be recalculated and given to the



legal representatives. Arrears arising on account of
£

the same ( from the date of death of the applicant) shall adno
be paid. {

13. Respondents shall comply with the above direction

within a period of four months from the date of communi-

cation of this judgement, No order as to costs,

; ' (‘J\L\mb‘\h'i‘ei\\w\\
(T. Chandrasekhara Reddy) (a.B. GortRE

Member (Judl.) Member(ﬁdmn
Dated : December 31, 83 ' 47-5H““
Dictated in the QOpen Court {
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Copy to:=~

1+ The General Manager, India Government Mint, Hyderabad,
2., 0One copy to Sri. V.Venkateshwar Rao, advocate, CAT, Hyd.
3. One copy to Sri. N.V.Ramana, Addl. CGSC, CAT, Hyd.
4. One copy to BEpUSyxXRsskssx Library, CAT, Hyd. |

S+ DOne spare copy.
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Dismissed as withdrawn.

Dismiksed for default,
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