IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD.

0.A.N0.462/90. . - Date- of Judgement : T-f2 T3
B.R.K.Geuil Sankar .+ Applicant
:Vs.

l. Divl. Signal & Tele-
cemmunications Engineer,
S.C.Rly., Hubli,

2. Divl. Persennel Officer,

S.C.Rly., Hubli.

3, The Chief Personnel Officer,

8.C.Rly., Rail Nilayam,
Secunderabad. ' e

4. The Chief Signal & Tele-
. communicatiens Engineer,
S.C.Rly., ‘Secunderabad. /

5. The Divl. Ely. Manager,

S$.C.Rly., Vijaywada.

6. The 8r. Divl. Signal & Tele-
communications Engineer, :
$.C.Rly., Vijaywada. »+ Respendents

- . {
i . [
Ceunsel for the Applicant :: Shri G.V.Subba Rao
Counsel feor the Respendents:: Shri N.R.Devaraj, SC fer Rlys,

Ll L ]

Hon'ble shri A.B.Gorthi : Member(A)
Hon'ble shri T.Chandrasekhara Reddy : Member(J)

Judgement

X As per Hen'ble Shri A.B,Gerthi : Mgmber(A) X

Th; Appli?ant, having been selectgd as an apprentice
ESM w;s deputeg te underge training w.e.f; 27.1.81. He )
underwent training at éari%% places till he fell sick
en 5.4.82 while en training at Hubl;. His regquest te
trangfer him te Rajahmundry was turned dewn., He, therefore,
left fer home where he was treated by a private medical

officer.When he recevered frem his illness, he was reposted
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te DSTE Hubli, but he was not allewed te continue his
training. His service with the Respendents thus stead
terminated., Aggrieved by it, he filed 0.A.Ne.83/89
which was dismissed with the fellewing observatioen:-

"The applicatien is hepelessly time—ﬁarred and is
not maintainable. This Miscellaneeus Applicatien is
acceordingly dismissed. Censequently the 0.A. is alse
dismissed. In the circumstances, ne erder as te cests."
2. The first and feremest issue to be decided in the
pregsent O.A, 1s whether it is maintainable despite the
fact that an earlier, identical applicatien was dismissed
by the Tribunal en the greund ef limitatien.

3. We have heard Shri G.V.Subba Rae, learned ceunsel

fer the Applicant at length. His main centention is that
as the earlier 0.A. was diémissed net en merits but en the
technical plea of limitatien, a fresh O.A. aelaiming the
same relief can be heard onnmerits. In suppert ef his
argument, he made reference te seme decided cases, which
are discussed in the succeeding paragraphs.

4. In The Werkmen of'Cochin FPert Trust Vs. The Beard ef
Trustees ef the Cechin Pert.Trust & Anether, AIR 1978

SC 1283, the issue that came up fer censideratien was
whether dismissal ef Special Leave Petitien in limine
weuld bar a subséquent writ petitien under Article 226

ef the Censtitutien en the same greunds. - Helding that

the fdle_of res judicata weuld net apply, the SupremeVC.urt
ebserved thus:

_"Dismissal ef a special leave petitien under Art.136
need not necessarily bar the entertainment ef a writ peti-
tien under Art.226 en the same greunds. Where the award
ef the Industrial Tribunal 1is challenged in the special
leave petitien befere the Supreme Ceurt en almest all greunds
which are in the subsequent writ preceeding agitated in the
High Ceurt, the principles ef censtructive res judiecata

weuld apply. Hewever, frem the erder dismissing the
special leave petitien in limine it cannet be inferred
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that all the matters agitated in the writ petitien were
either explicitly er implicitly decided. The technical
rule of res judicata, altheugh a wheleseme rule based upen
public pelicy, cannet be stretched tee far te bar the trial
of identical 1ssues in a separate preceeding merely en an
uncertain _assumptien that the issues must have been
decided, It is net safe te extend the principle of

res judicata te sugh an extent se as te feund it en mere

' gUeSS-WOIK." Temphasis added)

5. It is evident that in the present case, there cannet
be any deubt that the earlier O.A. claiming identical
relief was dismissed fer delay. Mereever, the principle
laid dewn by .the Hen'ble Supremé Ceurt pertained te the
_maintainabilitg of 2 writ petitien under Art.226 after

an S.L.P. was dismissed in limine. The facts ef the case
befere us clearly fhow that a spegific prayer was made in
M.A.Ne.227/89 fer cendening delay in filing O.A.No.83/89l
and'thatraspect was duly and fuliy censidered by the
Tribunal in its reasened judgemeﬁt dt. 23;6.89, by which
beth M.A.Ne.227/8% and 0O,A.Ne.83/89 were dismissed.

There 1s.hardly any scepe for'gﬁgss—work' er 'uncertain -
assumptien' as te the reasen why the earlier 0.A. was
dismissed by the Tribunal. Hence the ratie ef The Werkmen
of CochinlpérflTrust-case cannet be applied io the present
ggseﬁ In this view that we have taken?we are supperted by
Heshnak Singh Vs, Unien ef India & ofs; AIR 1979 SC 1328,
relied upodfkhe applicant§l ceunsel alse. wWhile taking
the same view és'in The Werkmen of.Cochin Pert Trust case
(supra), the Hen'ble Supreme Ceurt further clarified that
whcn:a petitien is dismissed in limine witheut passing a

speaking erder, it weuld net be easy te decide what factersm

weighed in the mind ef the ceurt. That preblem weuld net

ariée in the present case, as already stated.
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6. It was ebserved by the Supreme Ceurt in B.Prabhakar

Rae & Ors. Vs. State ef Andhra Pradesh & Ors. 1985(3)

SLR 138 that dismissal in limine of a similar writ

petition earlier weuld net bar a subsequent writ petitien

~and that it ceuld at best "inhibit eur discretiin but net

our jurisdictien",

7. A reference was made te AIR 1993 SC 1756 wherein

it was héld that when an earlier suit fer injunctien

was dismissed en technical greund. it weuld net bar a

subséquent suit fer declaratien and recevery ef pessessien

The causes ef actien being different, it was held that

the later suit!was alse net barred by Order 2 Rule 2(3)

eof the Civil Precedure Cede.

8. In deciding the issue, we need net traverse beyend

what has been &aid dewn in Teja Singh Vs. The Unien

Territery of Chandigarh & Ors. 19é1(1) SLR 274. A

full bench of%the Punjab and Haryana High Ceurt, having

made extensivé references te ﬁaryao & Ors., Vs. State of

U.P., & Ors. lé%?&l) SCR 574, Heshnak Singh Vs. Unien #f

India & Ors. AIR 1979 sSC 1328 and The_ﬁorkmen ef Cechin

Pert Trust Vs. The Beard ef Trustees ef the Cechin Pert

Trust & Anether, AIR 1978 SC 1283, summed up the law,

in this regard, in the fellewing werds:-

*(3) That when a writ petitien is dismissed after centest
by passing a speakingprder, then such decisien weuld
eperate as res judicata in any ether preceeding
such as suit, a petitien under Art.32 -etc.

(4) That if a petitien is dismissed enly en the greund ef
laches er the availability ef an alternate remedy er
en a greund analegeus therete, then any ether remedy

by way ef sult er any ether preceeding will net be
barred en principle ef res judicata.

(5) That' even in cases where a petitien is dismissed
en the greunds ef laches er en the greund ef alter
nate remedy er en & greund analegeus therete, a
second petitien en the same cause of actien under
At.226 weuld be barred,
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'(6) That there is an exceptien te prepesitien (5) that
where the first petitien is dismissed en the greund
that the alternative remedy under the hct has been
availed ef, then after avalling ef the statutery
remedy under the Act, a secend petitien may be
maintainable en the principle that the same has been
filed en a cause of actlen which has arisen after the
deeis@cn of the apprepriate autherity under the Act.

(7) That a secend petitien en similar facts and in respect
of the same cause of actien by the same party weuld
net be maintainable even if his earlier petitien has
been dispesed ef by ene werd 'Dismissed’.

9. In view ef the settled pesitien ef law, we unhesita-

tingly cenclude that when an Criginal Applicatien filed

befere the Tribunal is dismissed en the greund ef limita-

tien, a subsequent applicatien claiming the same relief

'weuld be barred en the principle of res judicata. It may

t
net bar any ether remedy er preceeding but we are here

net cencerned with that centingency.

10. We have hgard leamed ceunsel fer the Applicant

sn the merits’ ef the case as alss en his cententien that
the fight te werk, being a right te liveliheed acquired

the stature ef a fundamental right and cannet be denied

-te a citizen en the technical pleas. In suppert ef his

cententien, he has drawn eur attentien te several judge-
ments. It is net necessary fer us te make any reference
te them er te examine ﬁhe case en merits because ef eur
obéervation that the present O.A. is barred by the
principle of res judicata. It is a rule of law that

the same peint ence decided by a cempetent ceurt is net

permitted te be agitated again. The rule of res judicata

is intended net enly te prevent new and pessibly
cenflicting decisiens but alse te prevent a party frem

the harassment ef establishing his case ever and again.
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11.‘ In the result, we held that the 0.A. is liable te be
dismissed en the principlé of res judicata and it is,
therefeore, dismiséed hereby. HNe erder as te cests,

l

- - (‘;D\.G,-!l N Collbien o

( T.Chandrasekhara Reddy ) ( A.B.Gerthf ) |
Member (J) . Member(A),

Dated: ‘ 4’ bec., 1993.
f

br': . <
1 . : Depu Registrdr

Copy tos-

17 Divl. Signal & Telecemmunications Engineer, S.C.RLly,
Hubli,

2. Divl., Personfel OFficer, S.C.Rly, Hubli.

3. 'The Chief Personnel Officer, S.C.Rly, Rail Nilayam,
| Secunderabad., ‘

4y The Chief Signal & Telecommunications Engineer,
" S.C.Railway, Secunderabad,

5. The Divl. Ely. Manager, S.C.Railuay, Vijayawada,

6. The Sr. Oivi. Signal & Telecemmunications Engiheer,
S.C.Railway, Vijayawada.

7. - One copy te Sri. G.Y.S5ubba Rao, advocate, CAT, Hyd.
‘Be ane copy to Sri. N.R.Devaraj, SC for Rlys, CAT, Hyd.,
9;"Dne copy to Library, CAT, Hyd. |

10.' One cepy to Deputy Registrar(Judl.), CAT, Hyd.

11. Copy to Reporters and All Bsnches as per standard list
10? C.A,.T. dyderabad. '

12, One spare copy.
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(N0 order as to-costs.
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CHECKEL BY ' APPROVED BY j\\
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C/
IN THE CEETPAT ALMINISTRATT '&JTRIBUNAL :
RABAD RENCH HYDERARAD .

STICE V.NEELADRI RAOQ
VICE~CHAI BEMAN -

ArD
TI:E HON'BLE Nm,A,B.GORTHI :MEMBER(A)

AND
THE HON'BLE MR.T.CHANDRASEKHAR REDDY
. MEMBER{J)

P

AN

THE HON'BLE MR.R RANGARAJAN' $MEMBER(2)

ORDER/JUDGMENT:

p'i OMR%'Mem.

+,

AT a0

O.A.No,

I_.A'INO .l

Admitted and Interim
issukd. .

Allowed.,

Disposed of with directlo
7
— Ti: rissed.
Dis
Dismissed for default.
Re jegted/Crdered.

issed as withdrawn.
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