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JUDGEMENT CF THE DIVISION BENCH DELIVERED BY

HON'BLE SHRI T. CHANDRASEKHARA REDDY, MEMBER(JUDL.)

This is an applicaticn filed under Section

19 of the Administrative Tribunal Act to direct the
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respondents to pay the applicant, (who isaiif s

widow of one Late Sri Mohd. Nooruddin;i_ﬁ;}worked as
UDC in the office of the respondents) the family pension
with all consequential benefits and pass such other orders

as may (deem fit and proper in the circumstances of the case,

2e . The facts giving rise to this CA, as stated

by the applicant, are as follows:

3. One Sri Mohd.Nooruddin is the hustand of the -

applicant. The said Mohd Nooruddin was UDC in the office

of the Accountant.Genqralf_5§1mﬂzgerap§d. The applicant
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was on leave for several years as he was cronically ill
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and died on 15.7.198Q, after undergoing major abdomipal .
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operation at St.Theresa Hospital, Hyderabad.

2. According to the applicant, the hushand of

the applicant Mr Mohd. Nooruddin died while he was in service
No pension was paid to the husband of the applicant as

the services of Mohd.Nooruddin had not been terminated by

the respcondents. The said Mohd.Nooruddin had a right to
receive the pension, After the death.of the said
Mohd.Nooruddin, the applicant is entitled to be paid

pension as per rules and regulations. The applicant

therefore, approached the respondeﬁts forff- :} payment

of pension to her. But the respondents had turned down
the represenfation of the applicant through their letter
dated 11.4.1988. The rejection of the respondents
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of her representation for payment of family pension is

illegad ™ oo S . Hence, the present

_w"v"’-;-?_‘;‘ e T '{‘__.‘z;b‘-:_'_, e N A +

OA is filed by the applicant. for the relief already

indicated.
3. Counter is filed by the respondents

cppesing the 0OA,

4, In the counter, it is maintained that the
said Mohd.Nooruddin, husband of the applicant, was
working as U.D.C. in the office of the respondents,
applied for Earned Leave for one month from 10.7.1956.
The said Mohd.Nooruddin was admitted to K.E.M., Hospital
for medical 6pinion. After medical check up, the
Superintendent of the Hospital opined that he was fit
to resume duty with effect from 21.8.1956 { i_»fsjy_:—:_,:; the

~ 4

said Mohd.Nooruddin did not choose to joini;;_aEEXA't:?
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i}he ﬁ_ﬂ_mJV,rESPOndents came to know that the said
s f oz _a’l . ‘\ J.\%.‘ .
Nooruddin died in the year 1980, .Had the deceased(Nooruddln)
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continued in Service he would have retired on # 31.3.1976

on superannuation.

5.7 It is alsc further maintained that the
applicant's husband did not resume duty for a continuous
period of 5 years after remaining on leave and as the
said Nooruddin, the applicant’s husband, after expiry
of leave remained absent from duty that it should be
deemed that the said Nooruddin had resigned his job and

thus ceases to be in Government service. It is‘?:;}-

ralso .stated il », that the said Nooruddin
ﬂu———H———--\,_,,,——-E\__x«__-h—-f—b——

had stayed back from duty after being declared f£it for duty
by the Superintendent of the KEM Hospital and so,

the applicant's husband Mohd.Nooruddin should be deemed to

have resigned his post and ceased: to be in Government

service w.,e.f. 10.7.1961 F.N. It is also maintained that
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as the applicant's husband did not die while in service
- not '
and)after retirement, the said Nooruddin was/drawing any

pensiOni:if}that the applicant does not have a right to

reqéii%pension‘from the respondents. So, it is maintained

that on the said grounds that this OA is liable to be

dismissed. -

6. The learned counsel appearing for the
respondents drew our attention tc FR 18 which reads

as follows:

"p.R.18. Unless the President in view of the exceptional

circumstances of the case otherwise determines, no
Government servant shall be granted leave of any kind
for a continuous period exéeeding five years.“

He also drew our attention teo Rﬁle 26 of CCS{Pension)
Rules 1972, which says that ' resignation from a service
or post, entails forfeiture of'past service by the

Govt. servant.’

e B
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Our attention was also drawn to the relevant Leave Rules
——— T e

Lgﬁuw:::ﬁgwhich says where a Government servant does not

resume duty after remaining on leave for a continous

period of five years or where a Government servant after

expiry of his leave remains absent from duty otherwise than

on foreign service or on account of suspension; for any
périod which together with the period of the leave

granted to him exceeds five years, he shall unless the
President in view of the exceptiondcircumstances of the
case otherwise determines, be deemed té have resigned and

shall accordingly cease to be in Government employment.
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7. The admitted and proved -‘¥acts in this OR are

as follows:

The applicant's husband Mr Mohd.Nooruddin was working
as UDC in the Office of the Accountant General, AP,
Hyderabad., He went on leave from 10,.7.1956 onwards.
He was medically checkedupii@i_f:;the Competent
Authority who opined that the said Nooruddin

was fit to resume his duties w.e.f. 21.8.1956.
However, the said Nooruddin did noﬁkhoose to join his
dutye. Tﬁe'applicant's husband, in the usual course
would have retired on 31.3.1976 on superannuation.

h \w. :

“Phe Htﬂﬁpplicant's husband died on 15.7.1980;

.

B. As already pointed out, it is the'case

of the applicant that her husband Nooruddin had a
'right to receive the pension and so she had a right

to receive family pension from the respondents, On

the other hand, the contention of the respondents

is that the applicant was continously absent w.e.f.

11. 7.56. So, due to his continuous absence in view

of FR 18 and CCS (Pemsion)Rules 26, it is contended

14
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on behalf of the reépondents):b’,wi;;ﬂfhﬂ;;;%Qrﬁ.

to his continous absence for over a period of
the applicant's husband L
five years/ ceasef to be a government servant as.
’ . ~husband i

the services of thegéﬁéiiéant“%Z“$automatically{‘sééégﬁ

—

terminated and hence_( the said Nooruddin) the

applicant's husbandwas jnot entitled for pension.

9. The Department has produced before us

b

3 file that is available;fﬁiﬁhﬁéﬁéﬁl}e}qtgﬁg to the
‘;_agéiiééﬁé-'lﬁyyherein at page 11, we find a copy
- o 's husband,Nooruddin

of the letter of the applicany dated 15.9.56 which

e

reads as follows:

IITO

The Accountant Ceneral,
éEgtabéishment Branch)
vderakbad - In
N —
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Sir,

I beg to State, that I hag
and my heart is also affecteqd,

not attend the Kgm Hospital (Secunderabad) in time on

receipt of the first notice No.AG/EB/UDC/GB a/27.7.56
& Second notice Ko.90/EB/Upc a/ '
In the meantime,

and therefore, I could

and
29.8.56 was issved to me,

. when I was feeling a little comfortable,
arried upto the HEM Hospital, The Civil Surgeon

kindly inspected me, but the Ccerrespondence being of a
confidential nature, neither the letter was handegd

o e .
ver to me nor any intimation regarding my fitness,

. was
9lven to me. Hence, there was'

no chance for me to think
: © the date of termination of my leave
requested for j,e, 9.9.56, and still my health condition

does not rermit me to resume duty, My physician advises
me to continue the treatment till the health is fully
recovered, as previously, I had been seriously ill due

to the same reason in 1950, and in view of the said
condition, I was compelled to join the Osmanis Hospital
Hyderabad and a tail length of eleven months was needed _
for recovery. Once again, during 1953, I had suffered
for the same reason. My physician does not consider that
ny health condition as a Satisfactqry one and I had myself
experienced comfortable with some intervals during my
{11-healths and therefore the physician's advice is no?
to take any risk against this state of health by resuming

duty.

Hence
'er period of -2 months from 10.9.56 to 9.11.5

for o furth I shall ever remain grateful to you.

infess
which act of Kiness:

|
dical cétificate is herewith attached.
MediC ¥

Yours faithfully,
¥y sd/-

‘ (U.D.C.)Ag
M4 .Nooruddin office "

| i ‘comes
bm the said letter dated 15.9.56, it be

en requesting the
b

[ \

thit the applicant had bes e

. Bt this s
lto grant himleave, ng;jff_—:

. . '&f»?'—t'_*\?
tage it will- o

ote Rule 25(2) of CCS leave Rules which
n

readls ..7.
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"(2) Willful absence from duty after the expiry of leave

renders a Govt, servant liable to disciplinary action.”

So, from the above rule, it is amply evidence that

Willful absence) on the part of the Government servant after

expiry of leave would make him liable for disciplinary action.

10. As already pointed out, it is pleaded in the
counter that the applicant's husband had been on leave for
a period of one month from 10.7.1956, The above said letter
of the applicant's husband dated 15.9,.,56, discloses that
he had been asking the respondents to -sanction medical leave
due to his ill-health, Anyhow, if the respondents were of
the opinion that the applicant's husband was staying away
willfully without reporting to duty in the office of the
respondents, the respondents should have iniﬁiated disci-~
plinary action against the applicant's husband. But,
admittedly, such a disciplinary action has not been initiated
against the applicant's husband. 1In this context, it will
be worthy to note a decision reported in AIR 2966 SC 492
Jail Shanker, Appellant Vs'State of Rajasthan, Respondent,
wherein it is laid down as follows:
"ee..A discharge from service of an incumbent by way
of punishment amounts to removal from service,'and
the constitutional protection of Art.311 cannot be
taken away from him by contending that under the
Service Regulations, the incumbent himselfbives
up the employmént and all that the Governggnt does
is not to allow the re#son to be reinstated., It

is true that there is no cdmpulsiou on-the part

'..8
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of the Government to retain 4 perscn in service

if he is unfit and deserves dismissal or removal

and cone circumstance deserving removal may be
overstaying one's leave. But a rerson is éntitled
to continue in service if he wants until his

service is terminated in accordance with law,

It is true that the Regulation speaks of reinstate-
ment, but what itzgggéé s to is that a pg;son

would not be reinstated if he is ordered to be
discharged or removed from service. The question

of reinstatement can only be considered if it is
first considered whether the person should be
removed or discharged from service. Whichever way
one lcooks at the matter, the order of the Govern-
ment involves a termination of the service when
the incumbent is willing to serve, The regqulation
involves a punishment for cverstaying one's leave
and the burden is thrown gg the incumbent to secure
reinstatement by showing cause. No doubt, the
Government may visit the punishment of discharge

or remcval from service on a rerson who has absented
himself by overstaying his leave, but it cannot
order a person to be discharged from service
without at least telling him that they propose to
remove him and\giving him an opportunity of w
showing cause why he should not be removed, If

this is done, the incumkbent will be entitled to

move against the punishment for,if his plea succeeds
he will not be removed and no question of re-instate-
ment will arise. 7Tt may be cdnvenient tc descrike
him.as séeking re-instatement but this is notwill
tantamount to saying that because the rerson/only
be reinstatead by an appropriate autherity, that

the removal is automatic and mmxis outfsde the
protection of Article 311, a removal is removal

and it is = runishment for overstaying one's leave
an opportunity must be given to the person against
whom such an order is proposed no matter how the
Regulation describes it." (emphasis is ours)

11. The above said decision of the Supreme Couru@ééatives

[ —3} the contention of the lesrned counsel appearing
et ,
advanced relying on

for the responden{:s. ﬁM}FR 18 and CCS {.j#/Pension
9..
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Rule 26 | that the said.- ..~Rules operate automatically and
no question of removal from service gould arise, kurzx=
because the Government servant must be considered to

have given up his appecintment.

12. ﬁ;ﬁ,;;ﬁfhe Supreme Court of India, i%glied+~—&£i'
the decision reported in AIR 1966 in the case of.
State of Assam and others Vs Akshyakumar Deb reported in
page 4320 1975(2) SLR wherein it is laid down as follows:
"Eveﬁ?}t is assumed that termination under FR 18
does not cause forfeiture of benefits élready earned
such as pension, etc., then also that will not
by itself take it.out of the category of removal'
as envisaged by Art.311(2). The respondent was a
permanent Government servant. He had a right to
his substantive rank. According to the test laid
down by this Court in Purushottam Lal Dhingr a's
‘ case(%l the mere termination of service,without
more, of such an employee would constitute his
'removal' or'dismissal*from service atktracting
Article 311(2). From the Constitutional Stand point
therefore, the impugned termination of service
will not cease to be ‘removal'from service merely
because, it is described or declared in the

phraseology of FR 18 as a cessation' of service.

e ,—_E\\

The constitutional protection guaranteed by Art.iiffgyi

cannot be taken away in this manner by a side wind."

- - (\ ‘ ) l'lO-
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In thgﬁreported dec151on"1975(2) SLR Page 430mg

[

e — — e T e R u, T TR

e — -

there 1s a reference to FR 18 Aééam FunﬂamentaiﬁRule
SASRES D AT B AEsen
which reads as follows:

"Unless the Provincial Government in view of the
Special circumstances of the case shall ctherwise
determine, after give years' continucus absence
from duty elsewhere than on foreign service in
India whether with or without leave, a Governmgnt
Servant ceases to be in Government employééh

L T TR e g

There 1s also a reference to Jodhpur Serviceéfi;’ﬂ_ifﬁhﬁ
Regulstion 13 in the said judgement which reads as
follows:

"An individual who absents himself without permission
or who remains absent without prermission for one
month or longer after the end of his leave should
be considered to have sacrificed his appointment
and may only be reinstated with the sanction of
the competent authority.

Note:The submission of application for extension
of leave already granted does not entitle an |

individual to k absent himself without permission.”

Dealing with the FR 18 of State of Assam Fundamental

P N

S

RUleS';:;:ifj;x . _i;jg and Rule 13 of Jodhpur Service

Regulations, the Supreme Court in the said decision

has held as follows:
"Expecting the length of the period éf;absence, the
basic features of Regulation 13 in Jai Shankar's

of State of Assam

case were very similar to those of FR 18/now
under consideration. The words "should be
considered to have sacrificed his appointment®in
Regulation 13 substantially correspondent to the
words "servant ceases to be in Government employ"
in FR 18, Further the impost and effect to the

Tt
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phrase may ¢nly be reinstated with the sanction
of the competent authority" in the regulation is -
1argely'[ziﬁzsame as that of the opening clause
"Unless the Provincial Government in view of Ehe
special circumstances of the case shall otherwise
,ééfrmined" in FR 18. The difference between the
Regulation and FR 18 as to the length of absence
from duty prescribed 2s condition precédent for
the attraction, the respective provision is &
distinction without difference-in principle. The
conseﬁqnece of absence, though for different pericds

envisaged by both the provisions is the same

'sacrifice! or'cessation' of the absentee's service

So, in the light of the two Supreme Court decisions, the
conclusion that has got to be drawn‘is that the applicant’
husband should be deemed to have continued in service tillm
he reached the agerof superannuation as it was imperativem
neceésary to‘give the said Nooruddin (Applicant's husbané{_
an opportunity to show cause for his over-stayal of leavé

and as necessary orders of terminaticn of services of -

the applicant's Huqband were not passed by the respondent

So

As the said Nooruddin should be deemed to have continued
in service till he retired, he was entitied,to drawrpensf
after covering the period of absence from 10.7.56 to
31.7.76 with leave due to him. For what reascns thé
applicant's husband did not apply for pension is not made

known to this Tribunal. But, whatever it is, the

~applicant's husband Nooruddin had a right to draw pensior

¥he fact that the applicanf; who admittedly is the widow
of the said Nooruddin has also a right to draw family
pension in accordance wiﬁh the rules and regulations can
be doubted. So, a direction is liable to be given to th
respondents to pay pension to the applicant in accocrdan
with the rules and regulatioﬁs.

.. 12,
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' The reply rejecting the representastion of the applicant

o128,
: ' .
13, The records placed beforevs dd_jnot go
to show thatfaetua © what was the actual qualifying service
for the applicantfs hUsbénd fbr the purpose of drawing
pension., 8o, in view of this situation, we are hot in

o s
a position to fix up the pensicon thaty ‘*was e

actually payable to the applicant's husband, and after
the death of the ssid Nooruddin, to the applicant herein.

S0, it will be apprepriate to give a direction to the

respondents to decide the qualifying service of the

R

applicant's husband for the purpose of pension" ‘ti
R e
“/‘““———I—-.L — *-”\A*gﬁ" e R L "'\::
and(“ then |, Sl -2 5 to decide the amount
‘—-m-*-—-.ﬂ--“.-,__ﬂ_“—- e -

of family pension that is payable to the applicant,

14 The representation of the applicant to pay her

pensicn, as the record discloses is made on 31.12.1987,

by the respondent is dated 11.4,1988. This application
is filed by the applicant on 26,3,1990 i.e. nearly after
two years after Ehe rej ecgion of the said representaticn.

as already  indicate

Admittedly,lthe applicant's husband for the'reasons not

claimed .
known to us had notﬁt;ﬂuﬁ)pension.ﬁven though he died in !

the year 1980, the applicant herein has not taken any steps
with the respondents for payment of pension tc her. 1In the
matter of pgyment of pensiocn, now it is well settled Ty

that there cannot be any qunstlon of limitation. Only
payment of S
the /arrears of pension has~ got to be restricted! ;~:}

-,

Administrative Tribunals Act. So bearing in mind the
Sec.?21 that deals with limitation
provisicns of/the Administrative Trikbunals Act, /it will be

just and proper to direct the respeondents to pay the arrears

of pension from one year prior to 26. 3.90 thch is the date

_—-—--._..(-ﬁ?‘ e W},ﬁ Conry AT T T - — —---—3}:"—\ oy

of filing this 0A, . Sl o=
S ——-—-..-_...;m‘ PNt e
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cﬁi:) In the result, we direct the respondents to

Py ‘

calculate the gualifying service of the said Mochd.Nooruddin
the husband of the applicént herein, for the purpose

of decidlno pensionary beneflts by sanctioning leave due

to him for the period of absence from 10.7.56 to 31.7.76
and fix up pension payable to the said Mohd.Nooruddin

and then cazlculate the family pension and other pensionary
benefits payable to the applicant in accérdance ﬁith law.
We further direct the r@spondenté to péy the arrears of(j
pension and other benefits that are payable to the applicant
from 26,3.1989 which, as already pointed out, is the

date of one year prior to the filing of this OA. Three
months time is granted to the respondents from the date

of communication of this order for implementing the said
directions. fhe CA is allowed with the above said
directions. In the circumstances of the case, we direct

the parties to bear their own costs.

MM‘&A\/ % s -_T o (\ o @ a e i-e \-_LM-
(R. BALASUBRAMANIAN) (T.CHANDRASEKHARE REDDI)
MEMBER { ADMN) ~ MEMBER (JUDL . ) '

" Dated: ] { June. 1992

To
1, The Accountant General,

O/o the Accountant General A.P,Hyderabad,
2. One copy to Mr. K,Radhakrishna Murthy, Advocate
11-6-868, Red Hills, Hyder abad,
One copy toMr.G,Parameswar Rao, SC for A.G.CAT.Hyd.
One copy to Hon'ble Mr.T,Chandrasekhar Reddy, Member (J)CAT.Hyd,
Cne copy to Deputy Reglstrar(J) CAT ,Hyd,
Copy to All Benches—anﬂ Reporters as per standard list of CAT.Hyd
Cne 8par%_cqpy '
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APPROVED BY

~H THE CENTRAL ADMINISTRATIVE TRI
- BUNAL : HYLERABAD BEWCH.
THE -0 3LE *E.
f AnND L/
THE HON'BLE MR.K,BALASUBRAMANTIAN:M(A)
AND

THE HON'BLE MK.T.CHANDRASEKHAR REDDY
MEMBEFE (J)

-

A
THE HOW'BLE MR.C.J) RCY : MEMBER(J}

s S
Dated: 2_&—-?&{- -71992

ORDER~/JULGMENT

’

TLAL/C A IS No.

: in .
O.A.No, R %7 )ol@
T 2NG, (W. P No.~ o)

Admittted and .nterim directions
Cissded -

Allowed

S,
- Lisposeq of .ith directidns
/ 3 3 .
Dismiss¢d
“Awiisspd as withdrawn

Dismisspd for Befault.
M.A.Ordered/R: jected.

v

No order as to costs,

trs) Administr stive Tribunal
- DESPATCH

'\@] | 4rctonz /@)
1 BYDERABAD BENCH






