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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH
AT HYDERABAD

0.A.Nop,366/90, ‘ Date of Judgment: N=\.-\ASJ

Syed Magbool '
seApplicant
Vs,

1. General Manager, South Central Railuway,
Railway Nilayam, Secunddrabad.

.2+ Divisional Railuay Manager (Broad Guage),

South Central Railway, Secunderabad,
3. Assistant Mechanical Engineer (Diesel),

South Central Railway, Kazipetjunction,
Warrangal District. '

«+sRespondents

Counsel fPor the Applicant : Shri S.Lakshma Reddy

Counsel for the Respondents : Shri Jalli Siddaiah,SC for Rlys

CORAM:

THE HON'BLE SHRI J.NARASIMHA MURTHY : MEMBER (3)(1I)
THE HON'BLE SHRI R,BALASUBRAMANIAN : MEMBER (A)

- {Judgment of the Division Bench delivered by
Hon'ble Shri J.N.Murthy, Member (3} ).

Thig is an application filed for a relisf to declare
tha applicant's removal from service with erfect from 16.6.84

by the 3rd respondent which was upheld by the 2nd respondent

_by aduiseri,3J:1G684 and confirmed by the Ist respondent by

proceedings No.P/90/SC/S5M/947 dated 18-1-1990 as arbitrary,
illegal and violation of the principles of natural justice
and also in viplation of the procedure laid down in Disci-
plinary and Appeal rules, 1968 and consequently direct ths

respondents to reinstate the Applicnt to duty with 2ll conse-
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guential benefits of seniority, promotion, arrears of pay

EtCaye

o The contents of the application is briefly as

follows :=-

The applicent was appointed as Diessl cleaner at
Kazipet through direct recruitment on 16-11=-76, Whe_appli-

cant due to gverstrain has suffered mental depression while

on duty on 14-7-83 and fell unconscious. He was immediately

rempgved to Mzhatma Gandhi Hnspital, Warrangal and undergone
treatment for a period of one year upte 12-7-34., He statas
that the intimation of his illness was given by the Hospital -
authorities to the 3Jrd respondent. While he was undergeing

treatment, the Senior D.M.E., Kazipet, has issued a notice

"to the Applicant dt.1-3=-84 to attend the enguiry om 12-3-84,

The said notice did not specify any charges or misconduct
against the applicent. However he has intimated to the
Senior O.M.E., that he will attend the enquiry with a defence o
cuunsel‘as he was not in fit state to attend the enquiry.
The enguiry was adjourned and further notice dt.12-3-84
fixing the enqguiry on 28-3«84 was issued, but the applicant
could notattend the said enquiry as he was not in a Pit con-
dition., The applicant has reportéd to the Railuay Medical
Officer with a certificate from the M.G.M.Hospital on
12-7=-84, but the Railuay Medical authorities has kept ths

applicant under observation and issued fit cerfificate anly

conNtdessde,
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on 7-8-84, With the fit certificate is;ued by thas Railway
Medical Hospital, the applicant approached the 3enior OME
(Diesel) Kazipet. He directed the applicznt to approach
the 2nd respondent, atating that the applicant was already
removed from service. Thé applice=nt submitsg that no such
removal order was ever served on him nor any notice or charge
shest was served on him, The applicaﬁt has made an appeal
on the very same day to the additiocnal Diuisioﬁal Railway
Manager (Tschhical)wha is the competent.authmrity over Class-
IV employees. The Additiaonal Divisional Railway Manager,
has advised the applic:nt orally to wait for furthser orders.
The spplicant went on moving;around the office for months
togather. Hduauer no orders or reply was issued to ths
applicant., ' Therefore he made a further appeal un_9-8—84
to the 2nd respundept. ~That was alén not replied. Inths
circumstances the applicant had to make an appeal on 15-10~84
to the Chief Personngl Uppicer, South Central Railuay,
narrating all ths facts with a‘copy to the Divisional
Railway Manager. Again the applicant made an appeal to thg
3:& respondent on 4-9-87 enclosing the copies of the Medical
Certi?ieataé. finally a reply was given by the 3rd respon-
dent through letter dt.10-11-87 stating that the applicant's
appeal RExdlxAlxB4 was rejected:. By hisilédter ‘dt.,31<t0x84 .
and it need not be altered, The apﬁlicantléuhmits that has
has not received the said letter dt.31-10-84 issued by the

3rd respondent, and he has preferred a furthar revision/

appeal hefors the Ist respondent with a copy to the Chief

contdaseb.s
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Mechanical Engineer and the Ist respondent has rejected

his appeal/revision vide his order-No.CPB/Sgﬂ/SC letter
NQ.P.QU/SC/SM/947 dt.18=1=90 stating that ths order of ths
disciplinary authority dt,16-6-84 upheld by the 2nd reapon-'
dent vide his advise dt.31-10-84 is confirmed., The reasons
given by the‘Ist reépandsnt for rejecting the appeal is

that the applicant ués absent for a long time and suddenly
put up his appresrance. The applicant contends that the
reason given by the Ist respondent is totally without any
éactual basis and he did not at all applied his mind to the
medical certificates issued-by the Gauernment-Hosp§tal as
well as the Railuay Medigal hospital, It isfurther conten-
dad that the respondentshas issued notice of enquiry with-
out specifying any charges er misconduct under the disci-
plinary and appeal rules, and as such notice of enguiry is
thbroughly vaguz and is in violation of the procedure laid
down under DLAIR.Rules. The applicant further states that
the removal order dt,16-6-84 said to have been passed by the
ird raspondentapgftpg;ﬁggﬁr:ﬂﬁ,31§i@§§¢%mﬁ£ch is said to havs
been passed by the‘2nd respondent upholding the removal order
passed by the 3rd respondent is also not served on him and
as such it is of no effect in the eye of law., Either the
disciplinary authcrity or the Appellate authority has passed
the order giving reasons for imposing punishment of removal
from geruica aFter‘@éfégﬁering the evidence produced by the
applicsnt particularly the fiedical certificate produced by
him, Hence this petition,

CDntd..S.-
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but the same was again returned undelivered with an endor-

A counter ‘has been filed on bgshalf of the respon-
dents stafing that the applicant was remained absent from

duty unauthorisedly from 14-7-83. The period of absaencs

. was not covered either by sanctioned leave or of a Railuay

"~ -wiPirats, ha was issued with a major penmalty

charge gheet dt.10-10-83 and the same was sw...

applicént's last known addres under registered post, wﬁich
Was acgnouledgad by him on 9-12-1983, The applicant did
not submit any written statement of defence. Though inti-
matioﬁ tetter dt.26-3-1984 was ssnt under registered gnst,
it uaé returned with an endorsement that "party refused.”.
An enqguiry officer uas‘numinsted to cqnduot an enquiry under
Rule 9(2) of the D&A Rules, and the same was informed to the
epplicant. In turn the applicant has acknowledged i£ ﬁn
9-1f5984. The applicant was informed vide letter dt#1-3—84
undér registered post to attend the enguiry on 12-3-34, at
1D.ﬁ0 hours. He was alsc permitted to attend enquiry

aldﬁg with his Defence Counsel.The applicanf attenqéd the
anguiry in person on 12-3-84 and requested for an ;djaurn—
meﬁt to enable him to nominate his-DeFence Counsal. Accord-
inly hs was granted time and fixed the next dats qf hearing
tp 28-3=84 uwhich was also acknﬁwledged by the appiicant.
Néither thae applicant nor his Defence counssl atténded tha
enquiry. Houwever the administration afforded aanher
'§$oortunity to the applicant to defend himself Sy alloﬁing

him to attend the enquiry on 11-4-B4 vide letter dt.3-4-84

Ccntd..ﬁ..
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sement 'party refused', The respondent affixed the lettsr
dt.3-4—é4 on the notice board of the time office of the
Diesel Loco Shed, Kazipst in the presence of two witnesses,
Even after given time and opportunity on many occasions,

the applicant did not attend the enquiry and also delibe-
rately refused even to acknowledge the latters. The Enquiry

Bfficer after examining the witmess and also examining the

muster sheets of the applicant's pay bill, held the applicant

guilty of charges Pramed agsinst him in the sx-parte anquiry.
The disciplinary authority by order dt.16-6-84 imposed the
penalty of 'removal from Service' after having come to the
conclusion that the epplicant is not a fit person to bs
retéined in service. The penalty of rsmoval was imposed
based on the svidence on record and also that of the report

o f the t'nquiry Officer was sent to the applicant under
registered post but the same was returned with an endorse-

' party out of Staticn'. The remcval order also

ment as
pasted in the nutiés board of his place of work inm the
presence of two witnsgses., It is further stated that the
applicant had made 2 representation te the.authoritiea and

a reply was sent to him that his appeal was almeady disposedy

With these contentions the respondents pray to dismiss the

application.

We have heard the learned counsel for the applicant
Shri SWYlakshma Reddy and Shri Jalli Siddaiah, learned standing
counsel for the Regpondents. Apart from the averments made
in the application, Shri Lakshma Reddy argues that the
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enquiry officers report uas éerued on the applicant along

with the order of removal from service and thus he was denied
the opportunity te rEpreseﬁt against the Enquiry Officer’s
report. Ffor this purpose he relies on the fuil bench decision
rendered by the Bombay Bench of this Tribunal in Premnath
K.Sharma Vs, Union of India (1988(6)ATC 904),.uhich r sads

as follows :=-

Even after the amendment of article 311(2)

by the 42nd Amendment, the €onstitution cuarantees
a reasonable opportunity to show cause against
the charges levelled againcst the charged officer
during the c¢ourse of the encuiry. In order to
fulfil the constitutionalhrequiremeht he must

be given an copportunity to challenge the

enguiry report also. The Encuiry Officer
enguires into the cﬁarges, the evidence is
recordeé ané the chérged officer is permittegd
t0 cross-examine the witnesses and challenge

the cdocumentary evidence curing the course of e,
the enguiry. But the encuiry does not concludge

at that stece. The enguiry concludes only after

the material is consicderedé by the Disciplinary
Authogity, which includes the Enguiry Cfficerls
report and findings on charges, The enguiry
continues until the matter is reserved for

recording a finding on the charces ané the penalty
that may be imposed. &ny finding of the Dis-
ciplinary Authority on the basis of the Enguiry
Officer's report which is not furnished to

the charced officer woulcd, therefore, be without
affcrding a reasonable opportunity in this

behalf - . to the charced officer. It.therefore
follows that furnishing a copy of the enquiry

report to the charged officer is obligatory

contd,..B.




To ‘

1. The General Manager, 5.C,Railway, “'
Railway Nilayam, Secunaerabad.

2. The Dbivisional Railway Manager (Broad Guage)

' S.C.Railway, Secunderabad.

3. The Assistant Mechanical Engineer{Liesel),
* 3.C, Railway, Kazipet Junction,
Warangal District.

4. One copy to Mr,sS.Lakshma Ready, Advocate
3-.4-548/3.behind YMCA, near Andhra Bank
Narayanaguda, Hyderabad.

5. One copy to Mr.,J.siddaiah, 5C for Rlys, CAT.Hyd.Bench
6. One copy to Hon'ble Mr.J.Narasimha Murty, Yempe r (J)CAT.Hyd,

7. Orie spare cCopY.
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In view of the above said decision, we hold the enquiry in
the instant case is vitiated and the order imposing the
penalty of removal from service must be quashed. This,
however, will not preclude the respondents from supplying
a copy of the enquiry report £o the applicant and give him

an opportunity to make his representation and proceeding

to complete the disciplinary proceedings from that stage.

The application is allowed to the extent indicated above

but in the circumstances we make no order as to costs. I1f

the respondents choose to continue the disciplinary procee-

dings and complete the same, the manner as to how the.period

spent in the proceedings should be treated would depend upon

the ultimate result, Nothing said herein would affect the

decision of the disciplinary authority. At che same time, o
we may add that this order of the Tribunal is not a
direction to necessarily continue the disciplinary procee-
dings. That is entirely left to the discretion of the

Disciplinary Authority.

Since we are allowing the 0.A,, on the ground that
the matter is covered by the Full Bench decision in Premnath

K.Sharma's case, we are not taking up the other contentions

raised. It is open to the applicant to raise these contentions
before the Disciplinary Authority if further action is sought

to be taken against him,

rf
{J.NARASIMHA MURTHY) (R,'BALASUBRAMANIAN) -.
Member(Judl.,) ~ Member{Admn.)

— .
Dated: ! Y January, 1991, ‘2»3&\5 PANNNLS
kaputy kegistrgr(Jua

avl/vsn
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
HYDERABAD BENCH ATHYDERAEAD.

THE HON'BLE MR.B,N.JAYASIMHA : V.C.
p .
THE HONUBLE MR.D}SURYA RAO 3 M(J)
' AtD
THE HON'BLE MR.J.NARASIMHA MURTY:M(J)
AND ‘ .
THE HON’BLE MR.R.BALASUBRAMANIANLM(A)

DATE: 24=9= [‘tl"\}

ORLBR—/ JUDGEMENT

M.A. /R.AJLC.A/NO.
in
T.5 Mo, W.P.No.
0.A.No, 73bl )ﬂ‘b
CAdmitted ‘an Interim directions
-+ Nissued.
Allowed.

Dismissed for default.

Dismissed as wit
Cent.mi Admini'sgrative -Tribunal

MSposeq_ oﬁ'r'with Lpecti H’&'ANISSJ

M.A. Ordergd/Re jgc .
o JERABAD BENCH,

No order as to cOs






