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A' 
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The Secretary to Goveinri7ent 
inisfiry of beferi M 	 ce - 

Tb 	ng1neer-1nhief,, .t 	 — 
Army Headquarters 

. DHQ(-P)J.J  
Sew Delhi-li, 	- 	 C 

The.chjefEjneer 	- 	 • .- ..,.. 
Seuthern Cothrpand,  

tPUfle 	• 	.. 	. 	. 	. 	. 	.. 	•• - 

;Th4the.f- Engineer. 	: •. 	- 	.?...- . !. 	 . - 
Dry,Dsck&:z,' ' . 	...........I 
Visakhapatnam, 
Shri ]CRavF Bbu

r- 

.6. 	!. 	.G'.Devan - 	.. .... •• 4 • 	•. 

7. .. " 	M.Thomas John   
A.K Gupta 	 - 

.91 	Shupendra fastogi; •- 	.......-,  
.-. .••• Responden-tS 

(Respopden'ts-..fJ.:ana 9  
of the egLstrar aaterf ga;gn uP.askthe otderL on 	 letter) 

o A.N0. 308 of iggo 
Mr. I.Rama Rao •- 	. . 	. 	 . 	. 	.- 	.• 	. 

. 	-. •. 	. 	.•• i•. 	. Applicant- 
AND 

TheUrficjnofl 	-  
- 	

n ta represent.2a by: 

t 
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The Secretary to the Government, Ministry of Defence, 
New Delhi. 
The 	 . . . 
Army Seadquarter 

New Delhi-il.  
J. the bhjf Engineer, 

Southern Comnodc 
Pune. 
The Chief Engineer(p) FY, 
Near Parade Grounds, 
S.P.Road, 
Secunderabad 
Shrj Vt'Sprakash Kohlj 	. 	. r. It Balkrishna Trikha 

7 	. 	Kishanlal. Sun 	 . 
Omprakash Satija 

. V.V.Somsekhar Rao 
" 	Vinod kumar. 	

. . a ' - Respondents. 

Counsel for the Applicants 	: Shni. K.S.R.AnJaieytilu in all cases. 	
. r;. - Counsel for the Respondents 	Shrj. N.Bhaslcar Rào, Addl.QGSC. 

Nol to 4 in all cases 	 - ...........: 

For RQspondents S to 9 in OA 306 	XNeiteEhey .represented Ibn and 307 and R. 5 to ifl in OA 303/90 X persdñ nor were ropresia.e 
X through - counsel. 

CORAM: 

Hon'ble Shni S.P.Mukherji, Vice Chairman (Ernakulam .?ench) . -. 

Hon'blé .hni.D.rc'.Agrawal, ,Mnber(Judl) 	(Allahabaà ench) 

Hon'ble Shri, A.V.Haridasan, Member(Judl) (Ernakulm Bench) 

JUDGM2NT OF THE LARGER BSNCH DZLIVE - jCD BYt TME- HON'BLE 
.SHRI D.K.AGRP.WAL, MEMBER (JUDICIAL) 	. 	.. . 

The three.oniginal applications rnentio.ned.above 
came up fof consideration before the.Hyderabad séncii of 

this Tribunal .con.isting of the .Hon'ble Shr,i. JNarasimha 
Murthy, Member(Judl.) and Hon'ble Shri. R.Balasubràmafjan 
Member(Admn.). By separate orders, arecommendationwas -  H .  
made.tO the:ion'ble Chairman for contituting alarjer sencti 
to deci'de the cases. No specific point was, formulated for 

feference in these cases. However; frorw the perusal: of..-the 

referal orders it is clear that the main issue is the 
modality of making a-comparative assessment of the ft 	.. 
performanc.e of two groups of officers for prortion by 

selection to a h.gher grade. The applicants in these cases 

while ho1diig substantively Class-Ill posts of Surveyors.-
Assistants Gr.I have been officiating in Class-I ppsts of 

Assistant Surveiors(work-s) for a number of years continuously 
with sortv techijjcal breaks L one or two days. ..cThey were 
however officiating as iich on an adhoc basis and hd been 
promoted not by se1ectionbut 'dn the basis of, seniority. They 
had been allowed to cross-the efficiency bar also by. the DPC in 

.0 
a 	 - 

a- 



the Class-I postj When the question of regular selection came 

up against the vacancies of ASW for 1985, 1986 and 1987 their 

performance as ASW also was taken into account for the years 
they have

..  been 'working as ASW hn n adhoc bass isj)their perfor-
mance assurveyor Assistant Gr.I 

-nnly in Class-ui grade was 
taken into,  account for the same period'. By this prbcess, the grading 

as "good" of the 'applicants as Class-I ASWs was valued as lower 

than the grading as "very good"/"outstanjgi of the individual 

respondents as C1es_Iii SAs and the applicants were supersbdea 

by their juniors for regular promotion'as ASW. The grievance of 

the applicants is that there has been clear violation of Article 

14 and16 of the Constitution by comparing their performance as 

Classtl ASWs With the performance of their juniors in the Class-In 

grade of 'SA-I Persons similarly Situated like the applicants 

before us had moved various Benches of the Tribunal against their 

supersésejon and proposed reversion from' the posts of ASWs on 

various grouhds. The Bangalore Bench of, the 'Tribunal in their 

Judment. dated 22.2.91 in OAs 333 and 334 of 1990 dismissed the 

appljcatj5 withott going 'into the question' of comparative 

assessment on the basis of performance at two distinctly different 

levels. This point had neither been raised in the applicatjbn 
nor discussed in the Judent. Similarly1  the Principaj Bench ' rf 
 the Tribunal was mdved by another two adhoc ASWs similarly 

placeàas ft applicants before is, in 0.A.s -90 of 1990 and 693 of 

990, on identical' grounds taken up before the Bangalore Bench 

viz;, (a) juniors Were included in the panel, (b) ineligible 
pesons were consjdere' and, (c5 vancancies of 1986 and 1987 were 
clubbed. Tse'two applicatibns were also dismiseed by rejecting 

the grounds takén'p The applicant who moved the Madras Bench 

of the Tribunal in 0.N0.24.6 of 1990, hoever, sDeci'ficañy 

took up the ground that by comparing his performance as ASW, a 

classi, pcst with that Cf his juniors, as SA, C1assn post, 

unequals have been treated as equals in violation of Article 14 

of the Constitution The Mairas Bench' found that there has been 

such a violation allowed"the appthication and directed a 
to consider the case of the 	

review DPC 
apolicant'before it after ebtaining C 

the 'dual assessment' as prescribed by-the Department. The dual 
assessment Cont 

emplated was ,to grade the perfo9nce of the' ad-hoc 
promote'es not only in the grade of ASw in which be was actually 

functioning but simultaneously also in his substantive grade of SA 

which he was holding in a regular manner though not actually working 
therein during the period, of adhoc officiation The Mydera 

bad 
Bench of the Tribunal in their order of reference obsaed as:folldws. 

U 

 Asessmpnt Is Possible only on-atual performance 
pective of in the substan 	 irres- 

jve Pos or in adhoc higher post. 
Any other assessment cannot be objetive ' it was for this 
reasob that the latest order of the concerned Department 
'(Department of Personnel) laid stress on assessment in 



0 

:4: 
the current grade held. The letter dated 16.7.82 of the 
Chief Engineer, Southern Command is only a domestive 
Innovation and its feasibility is doubtful; It is 
also seen that the JabalPursench(a1thugh in a 
different case where there might not have been such 
a letter as the on d:;ed 167.82 ef the Chief 

Engineer, 
Southeryj Command) did not suggedt such a dual assess-
ment as remedy. There were 2nly two persons whose 
.rformanca was to be compared and the Jabalpur Bench 

directed that the Performance during the period when 
both hed the sama grade of posts should be cømpared. 

"Moreover, as Ln The c:as before us wher the applicant had 

bean hodling the higher adhoc charge for well over 5 years at 

the time of thcDPC. assessment of the pérformande in the 
higher capacity cannot be termed as harsh. Any hanaicap due 

to the burden of the higher charge can only be in 
'the' early 

years and had been overcome as seen from the claim ofthe 

applicant that he had been doing well in the higher adhoc 
charge. 

"For the above mentioned reasons;we are unable to agree with 

the Madras Bench and are inclined to fall in line with the 

decision of the Delhi and Bañgáiore Benches. 

" The Full Bench of this Tribunal has decided in the case, 

Vijaya kumar Srivastava and others Vs. Union of India and 
others (1986 (4) SLi (CAT)649), that where there is difference 

in views between Benches, a largersench is called for. In 
our opinic z, a larger.  Bench i required to adjudicate the 

cases before various Benches and accordingly refer the case 

to the Hon'ble Chariman for constituting a larger Bench. In 

the meantime, the interim order dated 1.7:90 given by this 

Bench may continua although it will further prolong the adh.c 

promotions which have created this avoidable situation" 

2.. 	The learned Members of the Hderabd Bench were more 

inclined to place reliance on OM NO. F.22011/5/96...Estt (n) dated 
10-3-99 which inter-alia reads as follows:- 

"Where an officer is officiating in the next higher grade 
and has earned CRs in that grade, his cRs in that grade 
may be considered by the DPC-in order to assess his 
work, conduct and pefformance, but not extra weightage 
may be given merely on the ground that he has been 
officiating in the higher grade." 

From the above, it appears to us that the.Hyderabad Bench of 

the Tribunal disagreed with theMadras Bench on the question 

of 'dual assessment' and also. thughtthat it will not be 
improper to compare the performance of the applicants as ASW 

with the performance of .othets as. SA and agreed with the 

decision o. Delhi (Principal) EidBangalore Benches-in so far 

as rejecting the application goes; Since as stated: above, neither 

the Delhi icr the Bangalore Bench considered the feasjbi1jt of the 

'dual assessment' or the vires of comparing 	- - 
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On The 'us' is therefore clearly not.comparativo seniority but 
on compar3tive metit. The applicants have not even indinctly 

challenged the seniority list of S7s by specifically mentioning 

names of their seniors who would be junior to them if the seniority 

list were ccrrectlyraprea.. '1C7:have also not impleaded such 

SA-I who though placed above them in tine seniority 
t$kx3q2g2 

should have be-en placed below them in that list. Therefore, we 
find it neither necas q  nor proper to adjuaicate upon the 
controversy and ralief if a1y in f-h3 mind or Farguments on behalf 
of the applicatg about their inter-se seniority in the grade 

of Survey Asst. GrI. We have, t'2refor, confined ourselves 

strictly to the pleaCinas and the reliefs ora-- 'aa for w1icb - conern mg 
only the supersession of the applicants by their juniors to the 
post of Assistant Surveyor of Works by the review npc and the 
re;ular DPCs in respect of the vacandi:s for the years 1981 to 
1987. We may mention at this stage that the iiipleadmet of the 
respondents 5to 9 in OAs 306 and 307 of 1990 and the respondents -: 
5 to 10 in flAs 308 of 1990 further make us believe that the 
applicants are aggrieved only agaihst them on the -ground that 

although they are junior to them Yet they have been selected 
.................................................... by the review DPC or DPC for the posts of ASW while the names. 	H 

of the applicants have bean omitted to be place in the select 

list for the reasons which are violative of Article 14 of the.. 
. Constitution of India. The main contention of the applicants-, 	• - 

is that it wa3 not proper for the DPC to compare their assesrnept 

in Class-Lpost, they were holdIng on aThocbasis, with r - 	.c;. . 

the assessment of the - thers working .ir Class-Ill posts and 	-- 	. - - 
 

that treating of 'uneua1s 1 am6ufled to discrimination, and is 
violative of Art. 14 of the Constitution. Thus, the limited 

controversy which we are called upon to resolve is as to hbt&an 

officer working on an adhoc basis in a higher post for a certaiii 

- number of years relevant for the purpose of regular promotion, - -. 

should be ass essed, especially when he is compared with those 

holding the lower substantive posts in the feeder cadre and having 

had no nccasion to 3houlder the responsibility of the higher post. 

The principle underlying Art.14-bf the Contution requires that 

when several persons compete for a, post or grade, their merit 

assessment should be by the same yardstick and of same characte± 

otherwise it may result in discrimination and 'the selection process 

may be violative of. the principles of .ecivality enshrined in Art-.14 

of the Constitution. We make it clear that the promotions in 

accordance with the Recruitment Ithles for the posts of ASW being 

Ii 
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d ec8o iOL1C 	

çr ':-  
- ' yt :a-IA Thef-)gneazca è5ctssed: atr bb4se three applic-tron3: rti-

p. identLoThofcta a?b'lb aimcC 
-. 	'-- 	 ' 	

-+ 	.. va 	osine.dats; 	e1re ppidnts 'were oromoted Ow 

adhoc basis from thepost of SurveycrAssistant Grade-I t6 
the post of Asstant Surveyor' of works on adhoc basis. The 
appltcantrarnely, 1 Rama Rao (apolicant in 0.AINO 308/90) was 

- 	
- prornote&on 1S.2.1983. :.me twoother applicants V1. - S.S.SaIRbk1US r - 	. 	 . 	 . . - 

and RY.DesI- mukh (ap1icants nf. O.A.Nos. .306 and 307 of 1990 - 

44 respectiiy) were promoted on 11.4.198.4. Their gt±evance's- 	
' that althouyh they are senior to the respondents 5 t9  

0.?CN0's'. 306 and 301 of 1990 and also senior to:thzi respordents 
s to 	6 A NO 308/90 in the grade of Survevot Asisant a' 

	

'ii. 	hi 	,.. 	 -• 	 .. 

G 
raid-  er-'±; - t-  ev *i r•e- _ irongfully. supereded by them in tt 

f 	p'ostof 	 . .séiedtion 
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by thej reIQ ww " 

DP S. held for the vacancies of theyears 1981 to 1985, and 
9 by the DPC }e1d for the,  vacaocies for the jers 1986 and 197 ' 
w The refiétpryea y them s1thet the ord3rsiof orôynotfong - 	- 

datdd7.3.1990 and 8.3 1990 pronoting their untots on a1 - 4J 	-,--.-r,c:,r'r 	.t 	.- 
 regular basis are without any vñ 

	 . 
- 

r. be held s'arbitrary, ilIa and irrat,naj1ana the' respondents C) 	- 	 . 	-- 	 - 
.c may be directied to consider the applicants 	m for ptootion' 	- I  . 	- 

,en.tajjar basis ar Assistant 3urv9'or ofworks givinq them 
se.nioriyovr Ehd ahovatheir -  juniors t':itkalf conserjuen€jai 
benefits. In this connection; an attempt was made, in the 
written aTrd oral ar-gurnnts to agitate the seniority of the 

- 	applicants in the rad of Surve;or àistant on -the basis 
c. of de-megr of the two cadres n 	 ngineers,. 	ysnd  
' vjde the order of the Government of India, Ministry of Defence 

No.Pc/64287/EIB/346/5/De III) dated 31.3.1978 	Hoèver, -, 
there is neither any pleading nor a specifi 

4J 	 c prayer to enable 
I. 	 -. 	 -- 	

- us to go into the question of inter-se seniority là thegrade 
$ of the Surveyor - As3i5 . ant. The ihd-jidua1 respondents impleaded 

have- been conceded by the Departrnentas uneqivoca1jy seated - 
that these -.respona.ants have been- select&'5 inspfte a 

of ther 
being junior t the apohichts'cas 	ey   

	- 

been adjudged - 4) 	
to be more- -merjtor.iGus than the applicnts who have ben 	- 
excluded inspita of their senibrity over thee respondents. - - 
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by selection on merits, adhoc pr2motion - :kse of the applicants 

made on the basis of seniority alone cannot confer on them any 
right of re alarisation 'de hoL I those Rules. They have to 
be screened by regularly constituted D.P.C. in accordane 

with law before they can be regularly apoointea with prospective 
or retrospective ef --ect. It is anbther mtter whether after 
their regularjsaj0 	their previbus adhod service will count 
for seniority or not. Furthr, it is not the case of the 

applicants that because they are s?nior.-to the individual rs-

pondents who have.been empanne-lled, they should also be empanelled. 

The case of the?applicants rests mainly on the erroneous thethod 

of comparative assessment of the merits of the applicants 
vis-a-js t1ieir junior who are only workinginciass_n1p6 

sts 
while the applicants were workin,s in Clasi posts when their 

x 
merits were judged on the basis of such performance s  

4. 	
Comming back to the facts of the case, the applicant, 

c - I1Rama Rao in 0A 308/90 was promoted on adhod basis as As-
'staflt Surveyor of Works(ASW) on 18.2.1983 and the other 

two applicants uamely, S.SSambhus and R.y.Degh 	in 0A 
.306 and 307 of 1990 were promoteds ASW on 11.4.94 

	The 
respondant.s 5 to 9'5As 30 and 307 and thersondnts 

	to 10 
in 0A 308 c 1990 have been ±cote4 on regular basis as ASW 
fo the vacancies of the ye2r1e6 on the recommenátions of the 

Thus, the superse sCion of the applicants has baken place 

in respect of the- vacancies for the year 1986. The questi 

therefore, to be considered by us is as to whether they were 

rightly supersea or did the DpC arbitrarily Supersede the 
applica 	as alleged by them. 	

The sole ground for branding 
the selection as arbitrary is that the applicants and the 

rasponants were not placed on equal footing that is the assess 

mét of the applicants was made on their performance while 

they were working on the post of ASW while on the other hand 

the assessment of the respondents was made while they were working 

on the post of Survevor Assistant Grade_I The factual position is that 

/ 
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for making selection in respect of the vacancies of the year 1986, 

the assessment for the preceding five years 1930-81, 1981-.82, 1982-83 

1983-84 and 1.984-85 was taken into account for comparison of the 

merits,of the respective elyible candidates. Consequently, it 

would mean that for three years i.e., 1083.-81, 1981-82 and 1982-83 

the applicant in 0,A.&O,;. 308/90 Qnu for four years i.e. 1981-84 

the applicënt of 0JNos. 306 and 30? ofr 1990, as well as the 

respondents were rissns:3ed or equal footir.c in tespebt of their work 

on the post of Surveor 2ssistant Cr .1. 2hjs, it is only with - 

respect to the ycffi 1983-84 and 1984 ... 85 in the case of applicant 

of 0.7L308/90 and tQ5493 in the case of the other applicants that 

the assessment. wilc working on the post of Assistant Surveyor of 

Works on adhoc basis and the assessment of the respondents while 

work4ng in the feeder grade of Surveyor Assistant Grade-I was 

taken into ac unt by ü C. /.s such the anamoly, if any, has,.arisen 

because of the mistake on the part of the DPC to consider thecom-

parative merit of the applicants and the respondents intbe years 

-, 	1983-84 and 1984-85 at par whifl 'they were working in different 

grades, the applicants shouldering the re.sponsibilit of.Class-I 

.5ts while the respondents were still working in the Class-Ill 

-.pos:pdn±n of Surveyor Assistant Grade-I. Consequently it is 

-: alleged that it cannot be said to be apoper and fair comparative 

assessm-'rit I r the purpose of sc ection. .ke±ercnce has been made 

. tgt-ne.case of G,N.cisaval Vs. anion of India and others, 1989(1) 

(Ak) SLJ 430 decided by the Jthalpur Bench 	this Tribunal where 
:,the,- comparativcEradation sscssment of the Assistant Engineer.s was 

to bemade for prnotion to the post of Senior Enyineer. However, 
in the. process, no notice. was taken of the fact that the Respondent 

No. 3 therein at the time of eomparatisth assessment was officiating 

on the post of Senfçr LnqireeIr. In the circumtances, following 

the decision rendered in thc case of the• UniQn of India, Vs. 

M.L.Eapoor and others, 14R 1974 SC 87, whereiti it was held that the 
two contesting candidates were not judged equally andtherefore 

consequential discrimination was attracted, the Cabalpur Bench, 

came to the conclusion that comparative .assessment of the performance 
- of the petitioner and the Respondent No.3 therein may be conducted 

only, on the basis of their record as hssistant .Engireers for an 

equivalent nurither of years ignoring the general rule to consider 

the petiod of preceeding five years usually adopted for 19radition 

assessment of officers. The Madras Bench of.the Tribunal 	- 
in Y.A. 246/90 while .dealinc with an id.nica1aase as these cases 
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"(h) Adhoc promoteos are consideref for e:egular promotion 

alon with their junicrs not holding any higher adhoc 

appriintmcnt and without giving any special consideration 

for their higher adhoc status, 

"(c) ACR5 of juniors not holdinc. adhoc aPPointments may have 

a better write up on account of their long service in the 

same grade/post, in the case of those holdinanoc appoint-

ebts, thf their ACRs are to be written relating to the adhoc 
rade only, they may not be getting a fair chance to prove 

their worth being new to the adhoc higher grade. This will 

result in a disadvantageous position to those hold! ng adhoc 

appointments in regard to promotions•and order of seloctjnn  
in the panel; based on seniority_cum_nierit.n 

5. 	Relying on the above cited quotations as well as the- 	- - 
principle of law that the domparative assessment of merits of two 

categories of persons, one placd in SA Grade-I and the other 
posted as AS14 is violative of Artic&e 14 of the Constitution, .t'TI. 
Madras Bench rernanded.t]e case for constitution of the review 

,) 	
ac di-recting the competent reporting authority to proceed with the 

'dual assessment.' 	
- 	 -. 

The Division l3enchof the Hyderabad (supra)disreej'g-jth 

the opinion' of the thvision Eench of the Madras Tribunal referred 

these three cases to Hor'ble chairman for constitution of Larger 

Bench. It is in-that manner that we are called upon to decide 

these petitiohs. - 

7. 	The respondents 5 to 9 in Oh 306 and 307 of 1990 and 

respondents 5 to 10 in GA 308 of 1990, despite notice, have not 

appeared before us. Thus, we have been deprived of the benefit of 

their address. Howftver, S5hrj D.5.Inamdar and V.J.Liesai, applicants 

in two cases before the Bombay Bench having sImilar grievance as the 

applicants, of being superseded by the juniorth, appeared and 

addressed us contending that it was unfair to have been superseded 

despite their satisfactory performance on the post of ASW for humber 

of years. They also brought to our notice that one of them had been 

even made to work in still higher post i.e. &urveyor of Wotks on 

account of his good performance as ASW. It was alsoxAu contended 

by them that they were made to cross their Efficiency Bar (EB) in 

I 

' 



of Surveyor Assistants and Assistant Surveyor of Works also came 

to 'the conclusion that comparison of merits of the candidates pn the 
poSt of 5k C-_. I and ASW is bad i. 11w and therefore directed the 
Department to constitute a review ZPC after ohtainin. from the 

competent reporting authority the dual assessments as prescribed by 
the Department. The theory of dual- asSessmcnt has been inferre:d on 

the basi's of instructions contained in order No. 30599/p/EIR, 

dated 16-8-1976 issued by the Chief Engineer; Southerh Command; Pune 
which reads-as follows; 	 -- 

"It will be seen from•the letter dated 16-8-6 that the 
presentcrade and the -àdhoc appointntheld  by the india 

• viduaL_are to be shown sepérately,ixj the ACR foimis-. As 

suc8 the performance of the idividua1s in the present 
grade tind the adhoc appointment shouldáiso be refioctocl in 
Part-Il of the CR seperately, under 'Gene±al -Remarks' 4  
It follows that their fitness for promotionto -highe 	-- 
rades, to be shown under part-Ill, should also be reflected 

- separately. 	 - 

RPcornmcndati/J.s about the outstalidjng work 
- - 	of the individual to be shown in Part-Ill should be given 

with reference to both t'-e present appointment and the 
adhoc appointmert scparately." 	

-# 	 - 

There is yet-another letter dated 16.7.1982 from the Chief Engineer, 
Sbüthèrn Command to all Zonal Chief  Engineers and the following 
extracts thereof were also quotd in the said judgment ol the 
Madras Bench. The'te are as folloqs;- 	- 

"2 	Instructions were £ssOedunder this HO-letter quoted 
abe that .assessmeht/ecommeneatjon for protion in 

respect of those indiviu1as holding. adhoc appointrnenta 
-. should be given, both in respect of thir regular lower 

grade and the higher adhoc grade held by them, seprately 
under the General Remarks column by the Reporting/rniti0t j g  
officers and in Part-In/iv as the case may be) by the 
Reviewing Officers. ThC said procedure is necessary, in 
view of the following:- 	 I  

"(i) Zdhoc promotions are made strictly on senidrity-cum 
fitness basis, and not based on 	 m-meritas - - 	 for the regular promotion; 
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signify lesser talent of the incumbent thn the h1k1her post. We 
feel that paa 2.2.1(d) of the. Lptf Personel's OM dt.10-3-89 

cited earlier needs to be reviewed and modified to the extent it 

purports to equalisa the yardstick o assessment of performance at. 

two different levels, 

9. 	We are however of, the opinion tlat the modality of "dual 
assessment" .as endorsed by the Division Bench of the Tribunal at 

Madras is neither practicablc nor will it be p±bpet. The reasons 
ar obvious. The principle of dual: assessment endosed by the 

Madras Bench of the Tribunal cannot be based on an bbjective 

assessment of the work actually performed by the candidates. The 

purpose of writing ACRs is to objectively judge-the performance of 

the candidates on the post they are made to work in the year in 

question. In the caseof :those  who had already been mde to 

officiate on the tost of ASW, the dual assessment of their perforarit±e 

on the post of BA Gradel when thay were actually working as ASW 

can be bsed on Imagination only. It cannot be an objective 

assessment. Thus, the-very purpose of the assessment is likely to 

be defeated. Therefore, the officers entrusted with the task of 

making the assessment are likely to be substantially handicapped 

hence mi 3directed •in their e sessment, becuae such assessment 

could only be a hypothetical aSsessment- We have carefully given 

our thought to the letters •of the Chief Engineer, Southern commatid 

refe-rredto above, ñated 16.8.1976  and 1Er,7.1982 which envisage the 

system of dual assessment. Were of the view that such an assessment 

as suggested is likely to be arbitrary resulting in further 

discontentment amongst eligible candidates 	Besides, such a 

modality adopted thn one command (southern) of the Army,  is likely 

to create problems in an All-india cadre unless it is adopted on 

an all India basis. The alternative mode expressed by the Jabalpur 

Bench about taking into account C.R. eri€ries in similar posts 

for equivalent number of synchronous years was also debated. The 

facts as they stand are that the adhoc appointments have been made 

from the year 1982 and onwards. The controversy- is about the 
S 

selections for the vacancies of the years 1985-1986 anct 1987. 

Thus, if we direct that the confidential roll entries of officers 

under consideration for equivalent number of years be taken into 

account on-similar posts, it Would mean that in some cases, 
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the Class-I grade of ASW on the basis of the recommendation of the 
DPC like the applicants and that in Such circumstances it requires 

setious thought whether -justice has been denied to them or not. 

Howeer, we do not have before us the appflcations filed by them 
before the Bonay Bench. Iherefore, we cannot apply our mind to the 
pleadings contained therein, althouuh & have permitted them to 

address us on account of th fact that they were similarly placed 

persons and having ide ntical grievance and-particularly in view of 

the fact that our dedision might affect them too. 

8.. 	We are fully convinced that comparing the quality of 

performance of a candidate at the class-Ill level of S.?.. with the 
quality -of,performance of another at the class-i level of A 	on 
euqal footing will be comparing the incomparable5 and will be not 

only illegAsal, irrational but also violative of article 14 of thw 

Constitution. To this extent we agree entirely -with the Madras 
Bench of the Tribunal. Since neither the Principal Bench nor the 

Bangalore Bench of the Tribunal has goàe into this basic infirmity 

of the assessment process, the judgments in those cases which are 

aed on entirely different grounds are of no assistance to us. 
The Allahabad Bench of the Tribunal in C,A.No. 336/1990 (V.N.Djtta Vs 
Union cf India & Ors), however, Look the view that coarative 

assment of performance based solely on the C.R.ntris 

Irr€spective of the level on which'the Performance was discharged is 
in accordance with law. One of us was a party to that judgment. 
However, the said judgment is under review and the opeation of that 

judgment has been stayed by the Bench itself, In the instant 
cases the class-Ill post of 	

is two levels below the Class-I 
post of A.S.W. The enormity of hostile disriminaion suffered by 

the appthicahts in these cases caRs fthr serious consideration. One 

of the applicant5 in the Bbay cases stated that he, an adhoc 

wrote the 'CR of one of his junios Who was working as SA 

under him, and now that junior would be working as ASW and he: has-

been reverted as BA. Such a situtation is an anathema to 5enic - 
jurispadence and discipline. Just as the same quantity of water 
will reach a higher level in a tumbler of narrow girtS but a lower 
level in a tumbler of wider girth; and the lower 1eVI does not 

signify a lower quantity of water adompared to the: water in the 

nariowtuer similarly. 'good' performance in a Class-I post as 
comared to 'Very Good performance in 

3 ClassIII post does not- 
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10. 	wc may mebtion here that we are of ths opinion that if.a 

person is dchargirxj higher'resç 'nsibilitics saisfactorfly and also 

allowed to cross E.13.in a higher post, it is unjust to ignore that 

fact as it clearly furnishes evidence of th& merits and the suita-

bility of that purson to diicharge bigher duties in comparison to 

those who have yet to show their pLrfornlance, We may also refer in 
this connection to thc principle laid dcrnn iti th' 3udgmont of the 
Supreme Cothrt in the case of Dineshkumar Vs. Motilal Nehru Medical 

College, 1905(3) SCC 22 (para 4). Their Lerdsltips of supreme Court 
laid dan as follows:.- 

"It would be wholly unjust to grant the ad'missions to 

students by assessing their rtlative merits with refe- 

rence to. the marks obtained by them not at the same -. 

qualifying examination where standard of judging would 

be reasonably uniform but at different qualifying exami-. 

nations held by different State Governments or Univeritics 

where the standard of judging would necessarily vqry 

and not be the same. That would indeed be blatantly . 

violative of the concept of equality enshrined in Artfcè. 

14 of the Constjtuion," 

11. 	In he result, we allo these applications• in part än4 

direct that a Review EPC duly constituted should consider theLcase 

of the applicants for promotion to the post of ASVI for the vaOancies im. 

occurring in the years when they were.eligible and entitled to 

considered for promotion in the light of the observations made above 

in the body of the, judgment. If on the basis of the assessment, 

the applicants are fbund entitled regular promotion, they should 

be so promoted even by creation of supernumerary posts and granted 

all consequential benefits. Action on the above lines should be 

completed within a periodof four montbâ from the date of communi-

cation of this order. we make it cleaf that in the meantime, 

the applicants shall not be disturbed from their position. The 

parties ..are left to bear their own costs. 

• 

Date . . . 	. .  
Court Officer 
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the peormance of the officers on the post of feeder cadre 

i.e., SA GraHe-I  should he i.gnor: Cl Itu: cornj.le 1- fi.v.c yearn prcnetny 

the year of vacabcy for'which they are being considered;. For 

example, if. an  officer is being considered to a vacancy for the 

year 1986, the gradation assessment of the officers working on 

adhoc basis on the post of ASTil may have to be ignacred for-  four 

years precedino. the year of vacancy. It may give rise to a grievance 

to an officer of th feeder cadre i.e.; LA Grade-I whose performance' 

might have been found Very good or outstandinci' during the said 

period of four years, but ignored under the scheme: Havicng takn 

up the individual, case of the applicants and the respondents 

impleaded in these three - applications, we have come to a conclusion - 

that their comparative assessment can be made on the basis of actual 

performance in the posts of LA Grade-I for three years i.e., lRo-ei, 

1.981-82 and 1982-83 in the case of the applicant in 0.A.308/90 and 

for four years i.e., 1980-81 to 1983-84 in the: case of the other 

aplic ants as entioned above. The controversy thus narrows dn 

:with regard to the comparative assessment for the years 1983-8 

.ahd 1984-85 (in the case, of the applicant in OA, 308/90) and 1984-85 

(in the case of the other' applicants) when they were working not as 

SA but as ASW. 	In this connect±on, a definite statement was made 

at',the Bar on behalf of the applicants that the applicants were found 

'fit to cross the EL on the post of ASV and that some of them were also 

made to work as SW (a post still higher to the pot of. ASW). Thus, 

there remains no doubt in our mind that the performance' of the 

applicants on the post of Assistant Survey of Works was found 

satisfactory and upto the 'mark. Thc• only reasonable' and just sugge-

stThd4 that in out opinion can be made to meet the ends of justice 

in the circumstnaoes of the.case is that for the period during 

which the applicants shoul'deted the higher responsibilities of the 

higher Class-I posts' of ASW/SW, their gradation as SA should be 

' treated as one level higher than the grading awarded to them as ASW 

as per the ACRs for that period, 'That is, if the 1.0k as ASW reflects 

'good', it should be taken as 'very good', Efnd if 'Very good', 

then it should be taken as routstanngI , In this manner they are 

placed on equal footing for the purpose of assessment of comparative ME 

merits. With this modification, in the grading, the comparative 

assessment of the merits of the,candidates may be made by the selection 

eommitte and they may be accordingly considered f,or empanelment. 

S 
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To 

1, The Seer tary to Govt. Union of India, Ninistry. of 	fe floe, 

New Lclhi. 

The Encincer-in-Chief, Army He ndcxuartes, LHC (PD) N(W Delhi. 

Thc. Chief Lnqincer, Southern Commandant, inc. 

The chief Engineer, Dry Lock& Vz, \Tisakbaatnem, 

Threelcopies to Mr. K. S.fthnjoneyulu, Advocate, 	 - 
1-1-365/A, Jawaharragar,  / Bakaram, i-Jydc rabad 

One copy to 	T'J,Bhaskár Real cdd1, CCSC, CJiT,Hyd.. 

One copy ito Shri EC. Inamdar,, c/o Chief Enqineer Southern 
command,Manekji Mehta Road, Pune - 411 001. 

S. One copy to Mr. G.J.Usai, cØo Supdt. Tcchnical Examiner 
Southern Command, 1, Finance Road, Pune-411 001____ 

(Applicants in 0..535/90 & 0.A.536/90 before 
ew Bombay Bench of Central Administrative Tribunal) 

9. Copy to The Personal Secretary7tothe Hon'ble Vice• -Chairman, 
Central .Lóuinistrative Tribunal, Ernakulam Bench, Ernakulam. 

Kandamukulathil Tovers, 5th & 6th Floors, 0pp. Maharaja Colle 
M.G.Road, Erna]culam, Cochin -682001. 

10. One copy tà 	i.K.tgrawal, Member (Ju(f.l) Central Administra 
tive Tribun1; 23-)-., Thornhill Road, csllahabad Bench, Allahabá 

•- 	 . - 	211 001. 
\• 	•yh: 

11. One copy toh 	JCV.Haridasan, Merrber(judl) Central Adminis- 
- 	trative Tribunal, Ernakulam Bench, Ernakulam, Kn6amuku1athil 

Towers, 5th & 6th Floors Opp.  iaharaja College 
M.G.Road, Ernal 1am, COchim- 682 001. 

12; Copy to All Benches and Repotts as per the standard list of C? 
AT0Hyd-Berich, 	. 	.. 	- 

.1.3. 4 spare copies. 	- 	 - 
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