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1, 523 Ss;gftary to the Government, Ministry_of Defence,
2. The E£nginser. ~-in-Chief,

Army Headquarters,

DHI(ED) , L o -

New Delhl 11 - :

3. i The Chlef anlneer Lt
Southern Command, C
i Pune. .
4. .The Chief Engineer(p) Fy,
Near Parade Grounds,

5.P.Road, N o«
. Secunderabad :
5. Shr1 Vﬁdprakasn Kohli
6. Balkrishna Trikha - )
7. " Kishanlal. Suri ' - ~
8. " Omprakash 3atija I
9, " . V.V.3omsekhar Rao o A ' .
10. " . Vinod kumar, U Respondents."
Counsel for the Applicants : Shri. K S R. AnJaneyulu
in all- cases,
Counsel for the Respondents : Shri. N.Bhaskar'Réo, Addl CGsc.

Noil to 4 in all cases

»

] 0 ' )
For Ré&spondents 5 to 9 in OA 306 XNelther tHey represented bn
and 307 and R.5 to I in OA 308/90 X perssn nor were represoiled -
X through counsel »
CORAM: '

Hon'ble Shri S.P.Mukherji, Vice Chairman (Ernakulam.Bench)-“
Hon'ble _hri,D.K.Agrawal, . M-=wber (Judl) (Allahabaé;ﬁench)”'

4, . N
Hon'ble Shri. A.V.Haridasan, Member (Judl) (Ernakulam Bench) 2

JUDGMZNT OF THE LARGER Bz NCH DILIVERED BY" T{u HON' BLE »
. SHRI D.K.AGRAWAL, MEMBER (JUDICIAL) :

L

The three original applications mentioned-above .
came up foﬁ:eonsiﬂeration before the Hyderabad Bench af
thlS Tribunal <conzisting of the .Hon'ble sShri. J. VaraSLmha
Murthy, Member (Judl. )" and Hon'ble Shri. R.Balasubreman;an
Member(Admn'} By separate orders[ a, recemmendation'wes'
made . to the Hon'ole Chairman for constltutlng a larger Bench
. to decide the cases., No specific p01nt was, formulated for
reference in these cases. However, from the perusal of-the ;.

referal orders *it is clear that the maln issue is the
modality of méilng a -comparative assessment of the & e
performance of two groups of offlcers for promotlon by
selection to a hlgher grade The appllcants in these casesf.
while holding substantlvely Class-III posts of ourveyors -
Assistants Gr.I have been officiating in Class-~IT- posts of
Assistant ourveyors(WOrks) for a number of y=ars contlnuously
w1th son. technlcal breans t‘ one or two days. .«They were‘? .
however off1c1at1ng as %ich on an “adhoc basis and had been
promoted not by selectlon but ‘on the basis of. senlorlty.  They
had been allowed to cross-the f‘lClency bar also by the DPC in

. "
-




vleaded as respondents who had never been promoted as ASW on an adhoc basis,

R while in cise of their juniors im

therein-during the periedbof adhoc officiation,

"
L8]

- the Class-~I poste;_ When the question of reqgular selection came

Up against the vacancies of ASW for 1985, 1986 and 1987 their
performance‘as ASW éied was taken into account for the years
they haveeeeen-ﬁorking as ASW 0" An adhoc bassiéﬁ@their perfor-
mancefeeesﬁfﬁeyor'Aesistant Gr.I-mnly in Class-TIT grade was
taken into account forAthe sanme period. By this process, the grading
as “good":ef‘theﬁapplicants es Class-I ASWs was valued as lower
than the'érading as "very good"/"outetanding” of the individua%
_ resﬁondents as'c1éss_111 SAs ahd the applicants were superseded
by their juniors fof fegular promotion as ASW., The grievance of
the applicante is that there has been clear violation of Article
14 and 16 of the Constitution by comparing their performance as
ClasseI ASWe with Ehe performance of their juniors in the Class-IIT
grade -of 'SA-I. Persons similarly situated like tﬁe applicaﬁts )
before us had me%ed various Benches of the Tribunal against theit
supersession and proposed reversion from' the posts of ASWs{on-

various grounds. The Bangalore Bench of, the Tribunal in their

Judgment dated 22.2.91 in OAs 333 and 334 of 1990 dismissed the

epplieations without.going into the question of comparative

"aseessment,onﬁthe basis of performance at two.distinctly different

'ieVels. This point had neither been raised in the applications
qor'discussed in the Judgment. Similarly, the Principal Bench
ﬁf_the Tribunal was mdfed by another two adhoco SWs similarly .

'‘Placed as t+ applicants before s, in 0.A.s8 A90 of 1990 angd 693 of

- 1990, on identical-groﬁndsltaken up before the Bangalore Bench

viz;;'(e) juniors were includad in the panel, (b) ineligible

persons were considered and, (c5 vancancies of 1986 ang 1987 were

clubbed. Thase- two applications ware also dismissed by rejecting
the grounds taken un

P- The apolicant who movad the Madras Bench
of the Tribunal in C.A.NO,246 of 1990, however,

specifically
took up the ground that by

comparing his performance as ASW, a

cless—lﬂ POst with that of his juniors, as SA, @lass-TIT post,

uals in violation of Article 14
3 .

Madras Bench found that there has been

unequals have been treateq as eqy
of the Constitution, Ths

such a violation,

functioning but simu}teneously alsc in his substantive grade of SA

which he wWas holding in a regular manner though not actually working
The Hyderabad

; n r of reference observed as: folldwss
. ASfessment is possible only on-attual performance irreg-
pective of in the substan:ive POSt or in adhoe higher post.
ANy other assessment cannot be objective. Tt was for this

reason that the latest order of the concerned Department
{Department of Personnel) laig stress’ on assessment in

Bench of the Tribunel‘in their orde



the current grade held. The letter dateq 16.7.82 of the
Chief Engineer, Southern Command is only a domestive
innovation and its feasibility is doubtful, It is
dlso seen that the Jabalpur'Bench(althdugh in a
different case where there might not have been such

"~ @ letter as the one d:.:ed 16.7.82 ¢f the Chief Engineer,
Southern Command) dig not suggest such a dual assess—
ment as remedy. There were only two persons whose
performance was to be compared and tha Jabalpur Bench
directed that the rerformance during the period when
both he.d the same grade of posts should be compared.

4

"Moreovezr, 2% ln Zha cas: before us whars the applicant had
*- be&n hodling the h;gher adhoc charge for well over 5 years at "

the time of the DPC. zssessment of the performance in the

higher capacity cannot be termed as harah. Any handicap due

to.the burden of the higher charge can only be in the early

years and had been overcome as saen from.the claim of the

applicant that he had been doing well in the higher aaﬁoc

charge. J - '

“For the above mentioned reasons, we are unableé to agree-with

the Madras Bench and are inclined to fall .in line with the
decigion of the Delhi and Bangalore Benches. )
" The Full Beneh,of.this Tribunal has décided in the caés,
Vijeya kumar Srivastava and others Vs. Union of India and
others (1986 (4) SLJ (caT)649), that where therefis difference
in.views between Benches, a iarger'Bench is called for. ‘'In
our opinic i, a larger Bench i: requirzd to adjddicate.the
cases before various Bznches and accordingly refer the case
to the Hon'ble Chariman for conStitutipg a larger Bench., 'in
the meantime, the interim order dated 11.7.90 given by this
Bench may continue although it will further proloné t&é’adhOC'
- promotions which have created this avoidable situatienh.;

2.. The learned Members of the Hyderabzd Bench were more
inclined to place reliance on OM NO. F.22011/5/86-Estt. (D) dated
10-3-89 which inter-alia reads as follows:~ -
"Where an officer is officiating in the next higher grade
and has earned CRs in that grade, his CRs in that grade
.may be considered by the DPC in order to assess his
work, conduct and performance, but not extra weightage
may be given merely on the ground that he has been
officiating in the higher grade."
From the above, it appears to us that the Hyderabad Bench of
the Tribunal disagreed with theMadras Bench on the guestion
of 'dual assessment' and also. th_bugHl that it will not be
improper to compare the performance of the applicants as ASW
with the' performance of others ee;SA and agreed with the:
decision o. Delhi (Principal) ¢ud ‘Bangalors Benches'in se- far
as rejecting the applidation'goes; Since ‘as stated: above, neither

L

“the Delhi yor the Bangalore Rench considered the feasibility of the

'dual assessment' or the viras of comparing - L T

-
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The 'lis' is therefore clearly notogomparatiV° s2niority but
on comparstive mprit The applicants have not =ven indirectly
challangz:d the sonlorlty list of Sas by QpEC1f1cally mentlonlng
names of their sé¢niors who would bz Junior to them if ths seniority
list were cerractly mrapared.. ~a@y:-hiave aiso not impleaded such
SA-I who though Dlaced atoves them in‘th= seniority ixxxxmaxg
should hav2 bzan placed b2low tham in that list. Therefore, we
find it neithar n= 0ﬁssarf nor onﬁr to adJLJ1cate upon the
controversy and r=lizf if uqv in t»2 mind or argquments on bahalf
of the appllca"ts about thai“ inter-sz seniority in the -grade -
" of Survey Asst. Gr.I. Wa hava, therszforz, cons £in2d ourselves’
strictly to the pl=ao1nos and the relisfs vra—raq ror which concernxﬁ
only the supersession of tha applicants by thweir Junlors to the -
post of A351stant Survevor of Works by thz review DPC and the’
rejyular DPCs in respect of the vacancdizs for the ye@ars 1981 to
1987. we may mention at this stages thst the impleadmeht of the
' respondants 5 to 9 in Oas 306 and 307 of 1990 and the respondents'f : o
5 to 10 in MAs 308 of 1990 further make us belizve that the B |
appllcants ares aggrieved only against tham on the -ground that k.,.,,;_
although they are junior to them‘h t thmy have been selected C -
by the resview DPC or DPC for the posts of ASW whlle the nameéff'
of the apﬁllcants have be=n omitted to be ola 2 in the select“
list for the reasons which are violative of Article '14 of theT'
Constitution of India. The main contzntion of the apollcants.
is that it was not proper for the DPC to compar= thelr assossment

'.: .

in Class-I- post thzy wers holdqu on a’hoc ‘basis, w1th . Poe.

LT .- . [P T - 2 n . L e .
- ' AP R -_; o - e ’ e, B N o ]

the assessment of the »thers worklng in Class-~ ITII posts and

aront in CLlozo-I nost.

that trzating of 'unequals' f%mounﬁed to discrimination, and is
violative of Art. 14 of .the oonstltutwon Thus, the limited
controversy which wa are called upon to resolve is as to how an
officer working on an adhoc basis in a higher post for a certain”
number of‘yea;s rele&ant for thz purpose of regular promotion,
should be assessed, especially when he is compared with those
holding the lowar substantlve posts in the faeder cadre and having
hiad no ncca51on to shoulder the responolblllty of the higher post.
The pr1nc1ple underlying Art.14'of the Congtution reguirés that
when several persons compete for @ post or grads, their merit
assessmeht shouid be by the same Yérdstiok and of same chapéctef
otherwise it may rasult in disqriﬁination and the selaction process
may be violative of.the principles of eyuality enshfined in Art.14
of the Constitution. We make it clear that the promofions in
accordance with the Racruitrent Rules‘ﬁof the posts of ASW being
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+ hence there can be no 'lis' of seniority against them. The Department

é@ to be junior to the applicant as 5a
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. eﬁtequah footing Ehe qﬂailty of perﬁormahce of- the appllC@ntsp

at hmgher”déVelrof ASW: with' taat of t?eéiii%hlofs at lgweﬁ leT§§%
SA, therdrders éfﬂthess tWOI%EUChes aie:got etfallxhelﬁful £§§Q§
pnfgj%ﬁsoiy}?mfthé"basfc RiVIrgenés’ ?T;Pﬁﬁ?%?2§.M?§F%%nfaéfﬁb%ﬁngh¥
H&ﬁerabadeEﬁcWes 0n~%ﬁ ﬁoqaiLoy of compatetgiﬁleieﬁgsmen “& f g
mengts*?ﬁtwﬁen o if cere—worklho dan two dletrhog}x_gkffeteg; %ig

and h&ﬁ{@%chlcai nfﬁnés “bnd‘( A? ost aid thé other (AsSw)
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dafé "ﬂ Wﬁ‘-“ﬁi~‘.: AR ion i b {\'fvl~-fcjv ic‘;f?
Vigs ] héthLEVEncexefpréssea in” Lhése’thmee.apgltfet}ongvlsﬁﬁ o
e ~ tye S Lof U ideds v ir3manl
1dent¢gal~oFTbaofacts ar aléo almoét 1ndentace} Wi§?+$l}ghﬁbiooob
AN Sges o fgaoe s 30T 70V g

va &§B£OHSM1mﬁdaﬁés; fhe Ehree apollcents wers promoted on-, T
e, L: Lt
adhoc basis_ from the po;t of aurveycrwA551stant ‘Grade=1 tb st

the post of Ass;stant‘Surveyor of works on - adhoc ba31s.l—The AT

promoted on 18 2 1983 The two, other appllcants viz ; .oambhus
and R, Y Deshmukh (appllcants nf 0. 9 NOs. 306 and 307 of 1990 -~
respectlvely) wtre‘promoted on 11.4.1984. Thelr gtlevance is , 
that although they areksenlor to. the respond=nts S to 9 1n '}75

b

Grade~1 thev were wrongfully supersededfby them in the selectlon

-
'\ﬂtfs -

LY
o

The relle%»praYed bv them A5 that hc ordenoxof promotlons '5?‘J:”

': +
weroo-

fégular‘ba51s are. w1thout auy vallq Princivles-and consequently

.-rv-|.-

be held as atbltrary, 111}301 Aand. 1nr3t?onaLaand‘the respondents

fadd e

m3y be dlf°Ctea to Fontwdor the aoplleants Eor promot1én" ‘-"l :

.
,':*:!.!\‘P

_onﬁrejular 03515 ar Aeelstant

-

survayor of wOrks g1v1nq them
senlorlty_over and’ abovt tholt juniors witlsall consequentlal
benefits; In this-COhn @ction, an attempt was made in the
written amd oral argumznts to agltate the!senlorlty of the
applicants in the‘grade of Sarve sor Assistant on -the basis

of de-merger of the two cadres viz. Jurveyors and Ehgineers,
Jide the order of thz Government of India, Ministry of Defence
NO.PC/64287/51B/346/5/D(w. ITI) dated 31.3. 1978. Howéver,
there is nzither any ple adlng nor’ a sp801f1c Prayer to enable )
us to go into the qutstlon of 1nter—se senlorlty in the grade ’ﬁ‘
of the Surveyor- Asolstant. The 1nd1v1dual resoondents 1mpleaded
have been conceded'by th= Departmentﬁhas unequlvocally statﬁd

that these respondznts Have bean. selecteﬂ 1nsn1to of thelr

being junior to. the aprlicants’ © cause tney haVe been adjudged

to be.more-meritorious than tha appllcants who have been

I VA |

excluded inspite of their senlorltv over these respondents.'

Y " . . .
"~ »

. 1, .
0.4, NOS‘ 306 aﬂd 307 of 1990 and also¢senlor to th“ responde '

o rdy
by the: DPC held for tne VaCHUC1°S for the Hewns 1@86 and 1@87 ‘*'”

datad 7 3. 1990 and 8. 3 1990 promotlng thetr TUDLOFS ol A= “QL'7’JT

appllcant namely, I. _Rama. Rao (apollcant in O.AINO- 308/90) was ”1:

pof -- r-__.
5 to- 10L1n O H NO 308/90 1n tHe grade of. ourvevor At81stént ‘jf \r

Y¥or the' post of A551stant Surveyor.of erksﬁby theJrQV%§w> o, ?'F
D. P.C. held hor the vacanc1es of the~years 1981 to &985 ‘and e

N

R , -
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‘ ) i i
by selection on merits, adhoc promotion --"182 of the applicants

made on the basis of seniority alone cannot conter on them any
right of re ilarisation "de ﬁérf' thosz Rules, . They have to
be screenesd by regularly constituted D.P.C. in accordance
with law before they can bhe regulérly appointed with prospective
O retrospactive ef ect., Tt isg another hétfe; whether aftar
their regularisation, their @révibus adhoc service will count
for sznicrity or not. ‘Further, it is not the case of the
applicants that becayse they are s@nior. to the‘individual res-
pohdents who havé.been empannelled, they should also be empanellad,
The casa of "thaapplicants rests mainly on the erroneous nethod
.'bffcomparative.éssessment.bf the merits of the applicants
vis—a-vis their junior who are only working 'in’ Class-TII posts
while-the‘appligants were working in Class-I posts when their

merits were judged on the basis of such performance.

4, Comming back to the factsg ¢f the cass, the applicant,
cooreestalRAama Rao in OA 308/90 was promoted on adhoc basis as ASs-
;;¥";‘ﬁétant_5urveyor of Works(ASW) on 18.2.1983 éna thé”other
'-‘m;;fwdjapplicants namely, 3.8,Sambhus anAd R.Y.Deshinukh in Gis
306 "and 307 of 1990 were Promotadas ASW on 11.4.84., The
.respépdénts 5 to szAs 306 and 307 and the rgéﬁond%n£sf5 to 10
in OA5 308 ¢ 1590 have beéh‘pfomqted on regular basig as ASW-
for the vacancies of the year 1986 on the recommendations of the
_ 'iDPC.i Thus, the'supersession of the apnlicants has %waken place
Csesie . din faspect'ofrfhe-vacancies for ths yaar 1986, 7The qﬁestion,
L. phgréfore, to ke chsidered by us iz as to whethar they were
rightly supérseﬁed‘or did the ppe arbitrarily Supersede tha
applicagtg as alleqéd by tham. The sole grouﬁd for branding
the selection as arbitréry is‘that,the applicants and'the
 ;§é§ond3nts ware not nlaced on equal footing that is the assess-
ment of the applicants was made on their perfornance while ‘
they ware working on the pPCst of ASW while on the other hand

the assessmant of the respondents was made while they were. working

on the post of Survevor_Assistant Grade-T, The factual poéition is'that
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‘wﬁfie tﬂekappllcants were worklnw 1n Claa'
r¢merits wers Judged on’ the ba51s of such

. i . i .
. y A C .

gt A Commlng back to the factgﬁ T the case, the apollcant
- TJ Ramd Rao~in DA 308/90 was promo

1 on adhoc ba51s as Ass-g: :
1stbnt‘3urveyor of Wogks(ASW) on 8 2. 1983 and the other i

twos appllcants lamely, 3. S“Sambfus andg R, Y Deshhukh 1n OAs
306 4t 307 of 199D Jerexprom tedas Asw'oh 11.4.84. The. :
respbndeﬁtﬁ 5" to 9\%As 306 éé 307 and th='respond@nt§“§ to 10 _ -
in 043308 ¢! 1990 havm bég? prOuOtEd on regular ba513 as ASW <7
“for the - vacanc1es "OF th”'year 1986 on thﬂ r=commendatlons,pf the
DPC, ."Thus, ‘the wupers'salon of thd appllcants has baken1place ,
in- r@speqt of thﬁrVa.anc1ms forwth_ yﬁar 1986 Thﬁ anation,-i;m:

T ""‘n“‘"""' ~ el

therefgre, to Be o néldered by us 1: as’, toawhbthﬁr they wkgs :
ST a ANt .;‘- . -t

rlghtly superseﬁfufor did. the DPC'arbltrarlly supersedawthe; _ ;

'fleged bjfthem ‘. ﬁhe“sole ground for br%ndlng

as arbltrary is th@t th? applléants and the

. -

apollcants ag
the;Seiectio‘

B
-

rbspond ‘nts/fwere not placed on équal footlng tHat is the assess- ;
5

.J'J
-

- the appllcants was made on their, petrforndnce - whlle'fd‘
they w2p worklng on thn POsSt of -A3W while on the othar hand
the as eéssment of t the. respondents was made while they were working

on tpez post of Survevor Assistant Grade-I. The factual position is that
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for making selection in'respect of the vacancies of the year 1986,
the assessment for the prceding five vyears 1980-81, 1981-82, 1982-83
1983-84 and 1984-85 was taken into account for comparison of the
merits, of the respective eligible candidates. Conseguently, it
would mean that for three y=ars i.e., 1%cJ-81l, 1981-82 and 1982-83
the applicant in 0.Z.d0.:. 308,°90 zau for four years i,e. 1981-84
the applicants of O0,.4.Nog. 3006 and 207 ofid 1990, as well as the
respondents vere aszsmcssed or eqgual footire in respect of their work
on thé post of SZuryevor i.ssistan®t Gr.I. JYhus, it is only with -~
respect to the veevs 1282-84 and 1984-85 in the case of applicant
of C.4.308/90 and 1Q54~8é in the Zsase of the otner applicants that

.the assessment.whilc working on the post of Assistant Surveyor of

Borks oh .adhoc basis and the assessment of the respondents while
working 1n the ‘feeder Grade of surveyor Assistant Grade-I was

taken into acomunt by L C. "iLs such the anamoly, if any, has_arisen
becsuse of the mistake on the part of the DPC to consider thecom-~

parative merit of the applicants and the respondents in_tﬁe years

1983-84 and 1984-85 at par whilt “they were working in different

grades, the applicants shouldering the respon51blllty of Class-I y
posts whlle the Iespondents were still working 1n the Class- III ,
posts mhixkexuhm of - SurveygQr Assistant brade«I Consequently 1t is
allcged that it cannot be said to be a pLoper and fair comparatlve
assessmont f r the purpose of sz =ct10n. kefertnce ‘has been made
to the-case ot G.N.Lisaval Vs. Union of India and others, 1989(1)
(CAP) SLJ 430 decided by the Jebalpur Bench of thls Trlbunal where
the comparqtlwccradatloh assessment oI the nsclstunt Englneers was
to be made for prqnotlon to trt pest oI Seniox Lnglneer However,'
in the, process, nc notice: was taken of the fact fhut the Fespondent
No. 3 tkereln at the time of eomparatlve assesement was officiating
on the pOSt of oenjor qu1nter. In thc c1rcumstances, follow1ng
the decision rendered 1n the case of the Union of Indla,_Vs. _

M,L. Kapoor and others, HIR 1974 SC 87, whereind it was held that the
two contesting csndidates were not judged equally and therefore
conseguential dlscrlmlnatlon was attracted, the tabalpur Bench,
came to the conclusion that compdratlve assessment of the performance
of thL petitioner and the Respondent No,3 thereln may be conducted
only on the basis ot their record as hssistant Englneers for an
equ1va1ent number of years lgnorlng the general rule to cons;der
the perlod of breceeding flV€ years usually adopted for bradatlon
assessment of officers. The Madras Bench of .the Irlbunal

in O A, 24f/9d wblle dealin, with an 1d-nt1ca1 .ease as these cases
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"(5) Adhoc promotecs are consideref for cegular promotion
alon, with theisr junicrs not holding any higher adhoc o

Capprintments and w1thout .Giving any special consideration
for their 11gher adhoc statuys: |

"(c} ACRs of juniors not heldine achoc appointm@nts.may have
a better write up on account of their lbng s€rvice in the
same ‘grade/:0ost. In the case of those holding adhoc appoint-
ments, #f their ACRs are to be written relatlng to the adhoc
grade‘only, they-may not be getting a fair chance to prove
their worth being new to the adhoc higher grade, This will

lresult in a disadvantageous position to those holdi ng aghoc
app01ntmcnts in regard to promotions and order of omlnr+1nn

1n tho panel; based_on seniority~cum-merit."

5. Relying on the above citegd guotations as well as the

principle of law that the comparative assessment of merits of two

categories of persons, one placed in SA Grage-I and the other

posted as ASW is vioclative of Articke 14 of the Constitution, ﬁhé “
oL

Madras Bench remanded. the case for constltutlon of the review’

I¥C directing thc competent reporting authorlty to proceed W1th the

‘dual assessment. ,

. The -Division Bench of the Hyderabad (supra) dJsagree;ng-w1+h
the opinion of the Envwswon Eench of the Madras Tribunal referred
these three cases to don'blc Cnalrmmn for constitution of Larger
Bench, It is in that manner that we are called Jpon to d601de

these petitions.

7. The respondents 5 to 9 in Oa 306 and 307 of 1990 and

respondehts 5 to 10 in OA 308 of 1990, cesplte notice, have not
appeared before us. Thus, we have been deprived of the benefit of
their address. However, Sgshri D.S.Inamdar and V.J. Desal, applicants
in two cases before the Bomkbay Bench havrng 51mllar grievance as the
appllcants, of being superseded by the JUGlOIS, appeared and
addressed us contending that it was unfair to have been superseded
despite their satisfaétory performance on the post of ASW for humber
of years. They.also brought to our notice that one of them had been
even made to work in stiil higher post i.e. 8Surveyor of Works on
account of his good performance as ASW. It was alsoxpx contended

by them that they were made to cross their Efficiency Bar (EB) in
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'of SUIVLYOI ‘Assistants and A531stant Surveyor of Works also came
'to-the conclusion that comparlson . of merits of the candidates on the
© post of SA G_.I and ASW is bad i. law and therefore directed the

Department to constitute a review opC aiter obtaining from the .

'competcnt rtporulﬁo authority the dual assessments as’prescribed by

the E&partnent The theory of dusl- assessment has ‘been 1nferred on

-

the basis of_lnstructions copnteained in order No. 30599/P/DIR

oated.16-8ui976 issued by the Chief Engineer, Southerh Command, Pune

. which readsaas follows:=

“It w1ll be seen from the letter dated 16-8- 76 that the
.present crade and the, adhoc appointmentsheld. by the 1ndl-
'v1dual are to be ShOWD seperately.in the ACR forms. As
“such the performance of the individuals in the present
grade and the adhoc app01ntment should a]so be reflected in
Part-I1 of the CR seperately, under 'General -Remarks'
It follows that their fitness for promotion.to. hlgher
k grades, to be shown uncer part-III, should alsoe be,refleeted
separately. :

"kecommendations/remarks about the outstanding work
of the individual to be shown in Part-III should be given

with reference to both t™= present appointment. and the
adhoc app01ntmed: separately.?

Thele is yet another ‘letter dated 16.7.1982 from the. Chief nnclneer

Southern Command to all Zonal Chief Engincers and the follow1ng
extracts thereor Jcre also quoted in the. said judgment of the
Madras Bench,. ;he:e are as follows:i- '

'“2 Instructlons were 1ssueo under thlS HQ letter guoted
above Lhdt assessment/rccommenﬁatzon for promotion .in
rcspcct of those 1ndlv1dulas ‘holding. adhoc app01ntments
should be given, both ‘in rcspect of thelr reaular lower
grade and the higher adhoc grade held by them, separately
under the General Remarks column by thc Reportlng/Inltlatlng
officers and in Part-III/IV %as the case may be) by the

- Reviewing Officers. The said procedure is necessary, in .
. “‘E&-
view of the following:- ‘ NE

"(a) Adhoc pIOmOthHS are made strictly on seniority-cum-

fitness basis, and not based on seniority-cum-merit as
for the regular promotion; '
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signify lesser taleat of the 1ncumbent bn the thhEI posb. We‘.
feel that pa.a 2.2. 1(a) of the, 1. s s yersomn&i s OM &t.10-3-89
cited earlier needs to Dc‘revleweo and modified to the extht it

purports to equalisz the furdStLCh o£ assegsment of periormance at
two different levels |

9, . We are however of, the opinion'that'tﬁé modality of *dual -
assessment” . as endorsed by the Division Bench of the Tribunal at
Madras is neithgr-practi&éble nor will i‘ bé pfdprr, ih& reasons
ar obvious, The principle of dual. asse smeht enoorsed by tht
‘Madras Bench of the Tribunzl cannot bL based on an objective
assessment of the work actually performed by the candidates. “The
purpose of writing ACRs is to ObJCCthGly Judge—the performance of ‘
the candidates on the post they are made to ﬁork.in the yéar in

guestion. In the case  of those who hdd already been mad@ to =
officiate on the ¢05t of ASW, the dual assessment of their p&rFOLmqn;n |
on theé post of SA Grade-~I when thay were actually working as ASW. |
can be bgsed on imagination only. It cannot be an objective '
assessment, Thus, the-very purpose of the a55@ssmé1t is likely £6‘7
be defeated. Therefore, the ofilcers entrusted with the task of. :
making the assessment are likely to be substantlally handlcappeq

@mAd‘ herce mi sdirected in their ¢ sesqmcnt Lccuuso such assessment

could only be a hypothetical asses cmtnt We have carefully glven

our thought to the letters of the Chief Englnccr,'Soufhern'CommanQ'
referred to abave, dated 16.8.1976 aad 16.7.1982 which envisage -the

- " system of dual assessment. Wehre of the view that such an assessment

as suggested-is likely to ke érbitrary resulting in further
discontentmeht amongst eligible eandidgztgs° Besides, such a .. ...
modality adopted dn one command (southern) of the Army, is'likely

to create problgms in an all—lndia ca@reiunless it is‘adopted on .

an all India basis. The alternative mode expressed by the Jabalpur
- Bench about taking into account C.E. entries in similar posts

for equivalent number of synchrODOUs gears was also debated., The
facts as they stand are that the acdhoc appointments haye been made
from the year 1982 and omwards, The controversy- is about the
selections for the vazanc1e of the years 1985-1986 and 1987,
Thus, if we direct th :t the confidential roll entries of office;s
under consideration for equivalent number of years be taken into
accéunt on.similar posts, it would mean that in some cases, —

-
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the Class-I grade of 43W on the basis of the recommendation of the
LPC like the applicants and that in_suchrcircumstances it requires
semious thought'whetber~justice has been denied to them or not,
Howeger, we do not have before us the applications filed by them
before the ﬁbmbay vench, Jthercfore, we cannoct gpply our mind to the
pleadings contained therein, althbugh‘me have permitted them to
address us on account Of the faet that they were similarly placed
persons and having identical grievance and- purtlculquy in view of

the fact thal our decdision mic ht affect them too.

B. . We are fully convinced that‘compa;ing the guality of
‘perform:ncé of a candidate at the clags- III level of S,A, with the
quallty ‘of .performance of another at the ciass-I ievel of ASW on
eugal footing will be comparlnc the incomparables and will be not
only illegdeal, 1rratlonal but also violative of artlcle 14 of thw
Constltutlon. To this extent we agree entirely with the Madras
Bench of the Tribunal, Since neither the Principal Bench nor the
‘Banoélore Bench of the Tribunal has gane into this basic 1nf1rm1ty
_of the dssessment process,_the Judgments in those cases which are
'-'based on entirely dlfferent grounds are of no assistance to us .,

‘The allahabad bench of the Tribunal in C, A.NO. 336/1990. (V.N.Dutta Ve,
o Unlon cf India & Ors) however, tock the view that-comparative
L;aCS@SSHEDt of performance based uOlLly on the C.R, éntrlts
‘1zrtspect1ve of the level on which ' the performance was dlscharged is

in accordance with law. One of us was 2 pu;t to that Juagment

However, the saia Judgment is under review and the operation of that
judgment has pocn stayed by the peach itself. 1In the instant ‘
Cases the clasg~TTT postlof S.A. is two levels befow the Class-~I
post of &,.5.W. The tnormlty of hostile dlccrlmln tion suffered by
the'appticants in these cases Calks for scrious c0081deratlon One
of the applicants in the Bombay cascc stated that he, an adhoc
ASW, wrote the \CR of one of his juniors whe wasg wWorking as sa
under him, and now that junior wouid be working as ASW and he has-
been reverted as Sa. Such a situtation is an anathema to serv1ce‘
Jurlsplndence and discipline. Just ax the same quqntlty of watex
will reach a hicher level in a tumbler of narrow glrth but a lower
*level in a tumbler of wider girth, and the lower lcvel does not
signify a lower gquantity of Water aucompared EC the wateér .in the
nargow’ tumber, similarly. 'good! perfgrmance in a Class-I post asg
" conpared to 'Very’Good’ performance in =a Class-~III post does not'-
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10, W. may mention here that we are of the opinion that if a .-
person is discharging hlcher%esr ‘nsibilities sacisfactorily and also
allowed to cross E.B.in a hloher post, it is unjust to ignore that
fact as it clearly furnishes evidence of the mcrits and the suita-
bility of that pcrson to discharge Migher Quties in comparison to
those whp have yet to show their pertormance. We may also refer in
this connection to tihe principle laid down i fhe‘dudgmont of the .

Supreme Codrt in the case of Dineshkumar Vs, Motilal Nehru Medical

College, 1985(3, scC 22 (para 4).. ‘heir ﬁbréshjps of Supreme Court
laid down as follows:- ) o

"It would be wholly un3ust tc grant the ad’y nissions to
students by assessing their relative merits with refe-

& rence to:the marks obtained by them not at the same
qualifving examination where standard of Jjudging would
be reasonably uniform but at different quallfylng eXami-,

nations held by different State Governments or Unlvnr51ticsu
where the standard of judging would necessarily very -

and not be the same. That would@ indeed be blatantly '3' Jﬂ;‘:f
violative of the concept of equality enshrined in nrtlcié

14 of the Const1tu1on," ' ST

11, In :he result: we allo these applications'in part aﬁéﬁ;“

direct that a Review IPC duly constituted should consider thé.éaéé'”'““

of the applicants for promotion to the post of ASW for the vééﬁnéies =
occurring in the ycars when they were .eligible and entitled tgzﬁég”°'
conxidered for promotion in the ‘light of the observations made above

in the body of the. judgment. If on the basis of the assessment,

the applicants are found entitled regular pFomCtion¢ they -should -

be so promoted even by creation of supernumerary posts and granted
all consegquential benefits. Action on the above lines should be

completed within a period of four montﬁS'from the cdate of communi-

cation of this order. We make it clear that in the meantime,

the applicants shall not be disturbed from their position. .The

parties .are left to bea;'their'own costs.
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the pérﬁormance.of the cfficers on the post of feeder cadre

i.e., SA Graze-1 should be ignnr:d SNSTN Cﬂﬂmlpié Five yocars praermading
the year of vacahcy for which they are being considered., For“
example, if. an offiger is being considered to a vacancy for the

year 1986, thé gracdation éSSeSSmenﬁ of the officers working on
adhoé-basis on the post of ASW may have o be ignaocred for four 7
yeafs preceding the year of vacancy. It may give'rise te a grievanc?
to an offiﬁer of tho I jel cadre 1i. &,; Si Grade-I whose performancg

miqht have been LOUU@ very good or ‘outstanding' during the said

period of four ycarsp ‘but __noroc under the scheme. Having taken

up the individual case of the applicants and the respondents

impleaded in these Ehree‘appliCations, we have come to a conclusion .

that their comparétive assessment can be madc on the basis of actual
performance in the posts of"SA Grade-I for three vears i.e., 1980-81,
1,981-;82 and 1982-83 in the case of the applicant in 0,A.308/90 and
for four years i.e., 1980-81 to 1983-84 in the case of the other

:agblicants as mentioned above. The controversy thus narrows dawn
‘with regard to the comparative assessment for the years 1983-83
and 1984-85 (in the case of the applicant in OA. 308/90) and 1984-85

{in the case of the other applicants) when they were working not as

SA but as ASW. In this connection, a definite statement was made

“at‘ﬁhe Bar on behalf of the applicants that the applicants werekfound_
.'flt to cross the EB on the post of AsW and that some of them were also
. made to work as S (a pout still higher to the post of ASW). Thus,

there reémains no coubt in our mind that the performance of the'
applicants on the post of Assistant Zurvey of Works was found
satlsfactory and upto the mark. The only reascnable and just sugge-
stibh that in our oplnlon can be made to meet the ends of Justice
in the circumstnaces of the . case is that for the period during

which the applicants shouldered the higher responsibilities of the
hlcher Class-I posts of ASW/SW, their gradation as SA should be

-treateo as one level higher than the grading awarded to them as ASW

as per the ACRs for that period. That is, if the ACK as ASW reflects
'good', it should be taken as 'very good', dnd if 'Very good', s
then it should be taken as 'outstandihg' ~In this manner they are |
placed on equal footing for the purpose of assessment of comparative mx
merlts. - With this modification in the gradlng, the comparatlve
assessment of the merits of the candidates may be made by the selection

comnitte and the] may be accorclngly considered for empanelment,
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