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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERARAD BENCH:
AT HYDERABAD ' ’

0.A.NO. 176 of 1990 _ Date of Order: \| Z}F/iggq
A.Arogya Dass . Applicant
vVersus

The Divisional Operating Superintendent
S.C.Rallways, Guntakal o,
and 2 others '

. «Respondents

For Applicantk Mr.Y.Narasimha Reddy, Advocate
For Resncndentx: Mr.N.R.Devaraj, SC for Railwavs
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C OR A M:

HON'BLE SHRT B.N.JEYASIMHA: VIZE CHATRMAN

HON'BLE SHRI J,.N,MURTYY: MEMBER (JUDICIAL)
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(Judgment:de;ivereﬁ by Hon'ble Shri B.N.Jayasimha, VC)
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1. The appiiéant herein-is an Assistant Station

Master, Souﬁh Central Railwav, Cuddépah. Hé has filed
‘

thie application against the order passed by the

Divisional Operating Supérintendent, S.C.Railwavs,

Guntskal in SR.DOZ/GL-TC.7/7, datz=d 7-12.1989, transferring

him from Cuddapah to Tuggali beyond Guntakal.
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2. The appliéant states that he was promoted
as an Assistant Station Master and transferred to
U;ampadu in the year 1973. Thereafter, he was
transferred more than 6 fimes to various places
and finally to Cuddapah in the year 1984, One Sri
Mohan Krishna, anotﬁer Assistant® Station Master
came to €uddapah ih the year 1983 and some others
working since 1980 are not disturbed. Even thohgh
he came tq Cuddavah in the vear 1584, he has been
traﬁsFezred to Tuggali. The apnlicant also states

that his wife 1s wérking as Instructuress in Eraining-
cun-Production Centré in the Social Welfare Department
at Cuddapah, that his three minor children are atudying
in 6th, Stﬁ and 4th classes in New Mocdel English Mediom
High School at Cuddapah aqd that he has also to loonk
after his aged parents who are bed riddén and sufferiné
from prolonged illness. He contends that there are no
English medium schoocls at Tugalli nor are there any
medical facilities at that place. According to the
Railway-Establishment-Rules, the transfer of SC

and ST emblovees should be confined to their native

District or places whére the administration can provide

quarters. Thare are no staff guarters at Tuggali.

3. - The apvlicant further states that he is a

tracde union leader at Cuddapah Centre and according ,

to the Railway Establisbment Rules, a prior notice must

te given to the union before transferring a trade

union leader. There was no prior notice of the transfer

and hence the order is bad.

4. He also states that at Tuagali, he will have tn

work under his junior one Sri A N.Kuttaopan whose
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seniority is 295 whereas his seniority is 265 in
the promotion channel.l He, therefore, contends that
the transfer is victimis=ation and has been ordered
by wav of punishment. The applicant alsorcontends
that the order oftransfer has to be ratified by

respondent no,2 i,e, the Senior Divisional Pefsonnel
bfficer, Gunﬁakal and so long it i's not ratified, |

it is not a transfer at all. No one has beeﬁ posted

in the applicant's place and a fresh transfer order
after ratification bv respondent no.2 has‘notrbeen
issued, Unless it is done he cannot join at new station,
In the meantime.his name has been deleted by.reSpohaent
no.l and his salary has been withheld from the Month

of December, 198%. The -trade Union represénted for

his retention before thefespondents and it has been

kept in abevance. The applicaﬁt's‘representation to
responent no.3 viz,, the Diviéional Railway Managef,

South Central Railway, ‘Guntakal, has not been disposed

’}ﬁf of. Hence, the applicant has filed this_application.
5. We hesre heard this application on 1-3-1890.

and ordered notice before admission and posted for

admidsion on 7-3-1990, On 7=3-1990, the Iearﬁed councsel

RN

for the applicant reiterated the points that have been
made in the application. Shri Devaraj, learneé Standing
Counsel for the Rallwavs states on the basis of the
instructions he has received from the respondents that
53/Cuddapah had complained to DRM/CTL-that on 29.9.198%
when'the Governor of AP was to board Rayalaseema Express
train at Cuédapah, notwithstanding the prior instructions
given to the applicant who was on duty to lower the

signals immediately when SSyCuddapah shows green sicnal,

the applicant did not do so. He was found among +h
. ) i { . 2]
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mob desertihg his dutiés and the S5 had to depute same‘
other Railuay Official to call him to attend to duties.
Thus, the train was detained at Cuddapah for extra se;en
minutes and the Governor had to remind the Station Super-
intendent tuice to start the train without further delay.
The applicant on an earlier occasions had detained DRI
special intentionally at Cuddapah and caused unnecessary
inconvenience to the Administration. Hence, the DOS/I/
GTL who is the Competent Authority decided that the appli-
cant isnot fit to be retained in a station where important
passengers and goods trains are'passing. This station is
on’themain Bombay-Madras line and any dereliction of duty
will cause considerabledislocation in themovement of pass-
enger and goods trains in the whole sector., Public inte-

rest will greatly suffer, Disciplinary action has been

initiated against the applicant and in public interest he

haé been transferred to Tuggali, which is ona side line,

As the nrdérs of transfer is on édministratiue expediency
the grounds‘urged by the learned counsel for the applicant
like posting an 3C in home district, consultation with
Union etc,, do not arise. However, the Sangh Secretary
was informed by office letter dt.19.12,.89 about the trans-
Fe; of the applicant and after receipt of the representa-
tion made by the General Seéretary in his letter dt.25.12,.89
it was felt necessary not tocancel the transfer order.
After hearing this case, we had posted the casse for orders.
The léarned;}cuunsel for the applicant on the next day
requested thatfhe hadsome further submissions to make.

Accordingly the matter was posted on 12.3,13990,

7. On 12.3.1990, the learned counsel Por the applicant
submitted written arquments of the applicant, He states
that the applicant was transferred to a remote station by

means of a telephonic message without mentioning any reasons.

Even though'it is stated that the transfer order vould follow
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till today ne transeep order has been received, He

2gein reiterates that thers is ng v

at Tuggali,

applicant, The applicant Was on duty as ASM an the day

when the Governor gf Andhra Pradesh boarded 30 Rayaleseesma

Express at Cuddapzah, One ™, Pullanne, Divisional Safety

Officer, Railuays, Guntakal yag deputed to monitor the

movements of the Governor's boarding the said train, When

the Governor came to the Statign 5 minutes after the

arrival ofthe said train at Cuddapah Station, she uas

surrounded by the politicians and it took 10 minutes fop

her to take leave of them, The Monitoring OfPicer advised

the applicant to give the signal after the Governor boarded

the train, The applicant, therefore;_uas not responsible

*

for 10 minutes-delay. He alsd séates.that the applicant-

never deserted his duties and it is only a vague allega-
tion made against him, The transfer in the middle of the
Academic year is umwarranted and arbitrary., At the most

the applicant being a 3C, his transfer ought to have been
g

o e er Railuay
3 i t tha CUddapah as per
to =0 ﬂﬂaﬁaﬁ atat}on 0

. Son
ywas narior notice to the Union,
there

s lve giVEHH careful consideration to these
a
8.

i incident
i néIt ig well settled that transfer is an
co nte_ﬂtlD
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service and the interest of admini .
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interfere in the grders of transfer, because it isthe
Government who has to run the administrative machinery.
1t is only where the power of transfer is exercised for
collateral purposes oruith oblique motives, it becomes
colourable exercise of powver and is malafide. | The
burden of establishing a mala fide tramsfer like any
allegation of mala fide isheavy on the person who alleges
malafide, A variety of factors may UEigg with the
administrative authority while Dfdering transfer' viz.,
repufation, the period for phich he hag been uorkiﬁg

in a particular place,where disciplinary action is
initiated, instead of placing under suspensionand such
other Fadfors which could be said to came under .tﬁe

general term public’interest.

9. In this case, it is the case of the Eesﬁandents
that transfer has beeh méde due to administrative exi-
gencies, Disciplinary action has Dbesn initiateé'against
the applicant for his aileged dereiictimn of duties. In
the disciplinary enquiry the applicant will haug the
opportunity to defend himself and prove that he isnot
guilty of the charges framed against him. Transfer in
such circumstances cannot be termed MBléfide ae.noﬁ'can
it be said naot to b?pn pbblic interest., The _uérious
grounds urged hy the ‘applicant like SCs to be posted in
home district uouldrnot be relevent in the Factslbf this
case., .

10. The Hon'ble Supreme Court in Gujarat Electricity

Board case (AIR 1989 SC 1433) ohssrved as follows:

"Transfer of a Govt. servant appointed to a
particular cadre of transferable posts from one
place to the other is an incident of service.

. No Govt. servant or employee of public under-
taking has legal right for being posted ati any

(Contde..)
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particular place, Transfer from one p}ace »
other is generally a condition of service and

the employee has nochoice in the matter, 1
Transfer from one place to other is necessary

in public interest and efficiency in the public
administration. Whenever, & public servant is
transferred he must comply with the order but

if there be any genuine difficulty in proceed-

ing on transfer it is open to him to make re-
presentation to the competent authority for

stay, modification or cancellationof the transfer
order. If the order of transfer is not stayed,
modified or cancelled the concerned public servant
must carry out the order of transfer. In the
absence of any stay of the transfer order a public
servant has no justification to avoid or evade

the transfer order merely on the ground of having
made a representation, or on the ground of his
difficulty in moving from one place to the other.
If he Pails to proceed on transfer in tompliance
to thé& transfer order, he would expose himself fo
disciplinary action under the relevant rules, as
has happened in the instant case. The respandent
lost his service as he refused to comply with the
prder of his transfer from one place to the otrer",

The applicant was transferred on 7.12,1889 and he

was relieved on 8.12.89. He filed this application on
28.,2.1990, The applicant has thus not carried out the
crder and there is no justification for avoiding -the |

transfer order,

[
In Kamalesh Trivedis case, a fullbench of this

Tribunal (1988) 7 ATC 253 ) held

"It may be pointed out that no decision has been
brought to our notice which declares that transfer
constitutes a penalty. None of the Service Rules
governing disciplinary proceedings have enumerated
transfer as onecf the penalties that may be imposed.
Allthat these decisions have observed is that the
transfer may have besen ordered by wvay of punish-
ment, Since transfer is not one of the enumerated
penalties, the procedure laid doun for holding
a discipiinary proceeding isnot directly attracted.
But complains against a public servant as to his
conduct efficiency, integrity and suitability for
the post he is holding may bemade to the competent
authority and in the interests of good and res-
ponsive administratin, appropriats action has tao
be taken expeditiously., The competent authority
may, or may net find any truth in that complaint
but having regard to the administrative sxigency
may be of the view that a more suitable or a more
efficient person should be posted, and for making
place for such a person @ffect a transfer. May be

" (Contdeses.)
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having regard to the nature of the complaints
received, the competent authority may think that
in the interest of employee himself, transfer
should be ordered. In another case having
regard to the position an employee holds and the
influence he commands at the place of his posting
a proper enquiry into the complaints itself may.
necessiate a transfer. Both pending investiga-
tion and an engquiry into the charges, the disci-
plinary authority is empowered to suspend an em-
ployee. But it is good administraticn not to
resort to suspension of employees merely because
complaints are received and must be investigated.
Whether a person should be suspended or not is a
decision which has to be taken on the facts and
circumstances of the particular case by the compe-
tent authority, it may not be necessary to suspend
the employee if the desired result of facilitating
the enquiry could be achieved by transferring the

- employse concerned from that place or post. Sus-
pension, pending enguiry often results in loss of
a part of emoluments and causes great hardship to
the employee, yet it was never held to be a penalty.
Suspension from service, is viewed by the public
servant himself as a stigma, but yet when the courts
have held that to be not a penalty; much less could
an order of transfer which does not result in loss
of emoluments or attach a stigma and which is made
without any finding on the merits of the complaint
constitute a penalty or be deemed to be by way of
penalty. The competent authority has undoubted
powar to suspend an employee. If the competent
authority instead of ordering suspension orders
transfer, it cannot be said to be by way of penalty.
Pendency of a disciplinary proceeding or receipt of
a complaint may itself be, therefore, a valid
ground for transfer,"

12. It would thus be seen that it is open to the authority
concerned to transfer an employee when his work is unsatis-
factery, apart from initiating disciplinary proceédings.

Sri Deva Raj states that tﬁe respondents are proceeding with
disciplinary enquiry and are also of the view thaﬁ the appli-
cannt can not be entrusted work in é station which‘is in a
heavy traffic section, In thesé circumstances and on a
considération of all the facts of the case, we find that the

ot
applicant has not madi/any case for interference,

i
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13, There now remains one aspect that needslto be
considered. . The applicant has been transferred in the -
middle of the academic year and it has been pointed out
by the learned cqunsel for therapplicant that he cahnotr
shift his family immediately. Having regard to this
plea, we direct the respondents to allow the applicant

to retain the ﬁailway Quarters at Cuddaspah-till the close

of the academic yeaf.

In the result the application is dismissed but

with no orders as to costs, .
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(B.N. JAYASIMHA) (J. NARASIMHA MURTHY)
HON'BLE VICE CHAIRMAN HON'BLE MEMBER({JUDICIAL)
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Date: 'lﬂk.ngégﬁe 1990 ‘ .

DEPUTY REGISTRAR (ADMN).
Mvs,

To

1., The Divisional Cperating Superintendent,
S.C,Railway, Guntakal.

2. The Senior Diwvisicnal Personal Oificer,
S.C.Railways, Guntakal,

3, The Divisional Railway Managermx,
S5.C,Railways, Guntakal.

4. One Copy to Mr.Y.Narasimha Reddy, Advocate
H.No.3-6-779/4, Himayatnagar,
Hyderabad-500029, .

5. One Copy to Mr,N,R.Devaraj, SC for R‘Lys.@,‘A'T'H‘(ﬁ )

6. Cne Spare Copy.
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