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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD.

'O.A.No.14‘of 1990_' . Datéof drder: 83 -8-1990.
BETWEEN
Ch.Venkateswara Rao o s+ APPLICANT

AN D‘

1. Union of India per General Manager,
South Central Railway, Secunderabad.

2. Divisional Engineer (Doubling).
S.C.Rly., Vijayawada.

3., Senior Divisional Personnel Officer,
S.C.Rly., Vijayawada,

4. Labour Court, Guatur, rep. by :
its presiding officer, | «++ RESPONDENTS

APPEARANCE:

For the applicant

For the Respondents 1-3 :. Shri N.R.Devaraj, Addl.sSC for Rlys,

CORAM ;

The Hon'ble Mr, B.N.Jayasimha, Vice-Chairman
and |

The Hon'ble Mr. D.Surya Rao, Member (Judicial)

..'2.

Shri G.Ramachandra Rao, Advocate
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ORIGINAL APPLICATION NO.14 of 15890

JUDGMENT OF THE DIVISION BENCH ODELIVERED BY THE HON'BLE

The applicant herein is a retired Railuay employee,
He retired on 28.2.1982 as Head Clerk, Stores (Deposit Works),
Bitragunta, South Centrél Railway. He states that he is
eligible for pension and Death—cumuretifement Gratuity
consaguent on his retirement, It is alleged that the respon-
dents have not fixed his pénsion nor paid the applicant DCRG
dues., It is also alleged that he was not paid the provident
fund accumulations nor leave salary in lisu of encashment.
The rsspondents 2 and 3 have not chosen to pay these bensio-
nary benefits inspite of several representations. The
applicant thereupon Piled an application under Section 33(C)(2)
of the Industrial Disputes Act, 1947 before ths 4th respondent
claiming Rs.5,000/- From provident fund, R, 1080/~ towards
unpaid salary for the month of February 1982, Rs.2250/-
towards anticipatory .pension @ #,450/~ per month for five
months and a sum of Rs,17,000/~ towards DCRG. He alsc claimed
fs.6,4680/- towards leave salary in lieu of ancashment of leave

R e il ~hines
and f5.300/~- towards arrears of dearness allowance. Hegas
Wasppliear m

dismissedjon the ground that it was premature as the depart-

mental enguiry has been pending against the applicant. The

writ petition filed against the order of dismissal was also

oh&l‘m'\m el vV A d}?‘m
rejected but with an maao@tunyty to the applicant to approach
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this Tribunal under(Administrative Trlbunals Act, 1585. The
Welewpin il W ¢muﬁﬁp‘ﬁm @l
applicant|states that the provident fund and the DCRG cainot
be withheld under any circumstances, He further states that
8 Railuvay servant on retirement is alse sntitled to. pension

unless it is wholly or partly withheld in pursuance of an

order passed by competent authority as to the loss caused
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to the Railways on the ground of grave misconduct. It is
statéd that the criminal cases against the applicant
resulted in his acguittal amd that iéLQEpartment enquiry
chargaes were framed te the effect that a sum of fs.87,039/-
loss was caused by the applicant. The applicant states
that he denied the charges levelled against him and that
tha departmental‘enquiry which was started on 22.10.1580
must be deemed to have been dropped or closed since no
action was taken after examining the witnesses. He contands
that under Para 2308 of Indian Railway Establishment Code,
the right of withholding or withdrawing a pension or any
part of it, whether permanently or for a specific period,
and the right of ordering the recovery from a pension of

the whole or part of any pecuniary loss caused to the

Government, if, in a departwental or judicial proceedings,

" the pensioner is found guilty of grave misconduct during

the period of his service, vests with the President of India,
In the instant case, thers was no order culminating in the
departmental proceedings against the applicant as to any
pecuniary loss caused to the Railuays so as to withhold
payment towards PF, BCRG and Pension. Failure to pay the
amount due to the applicant towards DCRG is also cuntrary to
the provisions of Para 1712 of Indian Railway Establishment
Manual, Since the crimihal.cases launched against the appli-
cant viz., C.C.N0,1/1984, CC No,99/85 ended in his acquitial
as a result of an appeal preferred to the High Court, it is
stated that.the respondents are bound under law to pay the
retirement benefits due to the applicant. The applicant,
therefore, Piled this applicaticn for a direction to the
respondents to forth with pay the commuted pension, Rs. 1080/~
towards unpaid salary for the month of Feoruary 1982, a sum
of fs,17,000/- towards DCRG and a sum of fs.6480/= touards
leave salary in lieu of encashment of leave and #5.300/=-

towards arrears of Dearness Allowance with interest on the
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amounts due @ 12% per annum from the date when they%

become due till payment.

2. On pehalf of the Respondent-Railwaye, a counrer
has been filed. It is stated that the Senior D,P.O.,
Vi}ayawada, by letter da;ed 26-2-1982 has issued or@er
not to pay any amount except the Provident Fund con;ri-
bution of the epplicant since during stock yerifica%
tion it.wae found that huge amounts of shortages were
found. While rejiterating that the applicant's clai& )
under Section 33-C(2) of the I,D.Act filed before the
'Labour Court, Guntﬁr claiming an amount of B.32,110k-
towards retirement benefits, has been rejected, itie
contended that the said rejection was on the groundi

of departmental enquiry pending aginast the applicant,
It is stated that the departmental enduiry is stillﬂ
‘pending and under para 323 of the Manual of the Railway
Pension Rules, 1950, it is permissible to make recorery
of government éﬁes from the D.C.ﬁ.G. without obtaih;ng
the consent of the employee. The pension due is being
paid regularly to the applicant., It is stated thati
the payment of retirement benefits were withheld as
the departmental enquiry was pending for loss of L
stores, It is further alleged that a major penalty:
Ccharge-sheet was issued on 22-10-1980 for shortage Lf
stores valued at Rs,87,039/- and the same was pendiné
at the time of his retirement, i.e, 28-2-1982, It is
further stated that the DAR enquiry which was ccmneﬁced
in the year 1982, was adjourned to 19-2-1982 end
subeequentiy the last adjournment was 23-1-1983, Tﬂe

applicamt, on some plea or the other, did not attend
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the enquiry. Thereafter, the Enguiry Officer was pro-

moted and hence the discipiinary authority appointed

‘another enquiry officer by his letter dated 6-5-1983,

This enquiry officer felt that he should go through £he
records before commencing the enquiry. It is further
alleged that a criminal cése was filed for the said «
;hortagés of stores worth s,87,039/- before the Special
Judge Court, Visakhapatnam viz, C.C,NQ.99/85 and tha;
the applicant was convicted and awarded punishmeﬁt of
two years R.I, But in appeal, the High Court of

Andhra Pradesh gave the appli;ant the benefit of doubt

and acquitted the applicant., Consequent to the judgment.

of the High Court, the amount of Rs,87,039/- towardé

the shortage of stores, has been written off, It is
alleged_that in addition fo ﬁhe above amount, the
applicant is responsible for the shortage of material
to an extent of &, 28,178,55 and the applicant could ﬁot

givé a satisfactory exﬁlanaiion in regard to this

shortage. It is contended that no charge-scheet need

be issuéd in regara-to these shortages. It is contended
that this sum of k.ZB,;?B.SS was set off against the
retirement dues to the tune of R, 23,133.78 and the
balance of ®s,5,044,77 due'to the department was written
off on 21-2-1990, It is; therefore, contended that
while pension is being paid ;eguiarly to the appliqant,‘
the retirement dues payable to the applicant, have

been set off for shortages of stores. The details of '
this sum Rs,23,133,78 being retirement dues set off

against shortages, have been furnished as constituting}

&
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D.C.R.G.., én amount of Rs,14,674.25, encashment of leave
salary Rs.7,301.25 and the salary for the month of
February 1982 Rs.1,158.28, It is this sum of Rs,23,133,79
thch has been set off dgainst the amount of Rs,28,178.55

allegedly due by the applicant towards shortages, .

3. We have heard the arguments of Shri G,Ramachandra
Rao, the learned counsel for the applicant and Shri N.R.
Devaraj, additional Standing Counsel for the Railways'

on behalf of the Respondents 1 to 3,

4, It is clear from the counter of the Railways that
the initially” & shortage of a sum-of Rs.87,039/- was
‘found either misappropriated or due by the applicant.
‘Both a criminal case and a departmental charge-sheet
were initiated against him. The criminal case ended
in his acquittal while no action has been taken in
regard to the departmental enquiry. Finally, this
sum of ®&,87,039 was written off on 9-2-1990. 1In
addition to this shortage, a further sum of #&.28,178.55
is alleged-to be due'by the applicant since it consti-
tuted shortages as per stock verification én Qarious.
dates, as aleo the shortagef found at the time of
retirement of the applicant as he left without handing
over the stores, It is admitted in the counter that

no enquiry was held and that no charge-sheet has been
framed to determine or hold the applicant liable for
these shortages to the tune of Rs, 28, 178 55.

Shri Devaraj,’the 1earned standing counsel for the‘
Department, states that the shortage was detected
while the applicant was in service, He contends pﬁﬁt

it is open to the Railwayé to effect recovery of this:

il
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sum without any notice, without any enquiry and even

without the consent of the employee, He relies upon

para 323 of the Manual of Railway Pension Rules 1950

whiéh corresponds to Rule 1712 of the. Indian Railway
Establishment Manual, Before dealing with para 323

wnld e B
it s akso relevant to refer to para 315 of the Indian
Railway Bension Rules 1950, This rule which corresponds

tq'Rule 9 of the Central Civil Services (Pension)

. Rules, permits the President to withhold or withdraw

tﬁe pension or any part of it whether perﬁanently or
for a specified period 1f in a departmental or judicial
proceedings a : pensioner is found,guilfy of grave mis-
conduct or negligepce. As in the case of Rule 9 of

the C,.C.S.(Pension) Rules, if a° departmental or judicial
$,q“ e el o -aa-a-wu_

' proceedings were commenced for such lossesthile the

oA
railway servant &s in service, such proceedings shall

"be deemed to be a proceedings for the purpose of

! .
Rule 315, Hence, it is clear that for any loss caused

or grave misconduct or negligence committed during the
service of railway employee, -he can beproceeded against

~

‘by way of such stoppage or recovery from his pension,

LN dx sephvry o) el
Stnece) proceedings ifjgommenced while he was in service

te—by ™ Ne p cinw é#;med to be a proceedings under
!k; vvrﬁ&qoviﬁhskﬂﬂhﬁu,ervluwWY Lo periem

Rule 315 amd can be continued even after his retirement.

In the instant cast, admittedly no judicial or depart-

mental procéedings have beén commenced against the

applicant for the loss of ®,28,178,.55 detected while"

he was in servicef Hence it is clear that no proceedings

for recovery of this amount is legally permissible |

under Rule 315 of the Railway Pension Rules,

il
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. is only after establishing the liability of the

. P

of the employee, it follows that no enquiry need be

held, This contention is, in our view, wholly un-
tenable, Rule 6(3) of the Railway Sérvants (Discipline
and Appeal) Rules provides for recovery of losses ”
caused, by Qay of punishment, If as in the instant
‘case the recovery is sought to be made for losses for
which the applicant-employee is responsible it would
clearly follow that such a recovery amounts to a punish-
ment within the meaning of Rule 6(3) of the Railway
Serﬁants (Piscipline and Appeal) Rules and can be

recovered only after a notice and holding an enquiry

in accordance hit@,tz? D&A Rules.ﬁ:a%gtigrgg*g ﬁésult
of such an enquirgzit'is establafg?d that the employee
was responsible for the loss orLfraud and negligence
i& established, the question of consent would not

obviously arise, Reference to recovery without consent

~employee and not by arbitrarily determining or holding
that an employee has caused the loss, The interpre-
tation sought to be put to Rule 323, para (2) is, in
our view; misconceived.- We would accordingly hold

that the recovery sought to be made from the applicant
pursuant to the order of the CAO/C/SC No. W,Con, 480/VI/XI
dated 21-2 1990 by setting off the amount allegedly

due by the applicantyfrom his terminal benefits to

I
the tune of w23, 133‘78 ps. cannot be sustained, The

plea of the applicant that withholding of terminal

benefits due to the applicant is illegal ang not

warranteq by law has clearly been made out

@rzé
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5. . So far as the relief is céncerned, the

applicant claims (i) commuted pension, (1i) Rs, 1080/~
towards unpaid salary for the month of February 1982,
(1i1) R.17,000/~ towards D,.C.R.G., (iv) Rs. 6,480/«
towards encashment of leave and (v) Rs, 300/=_ towards
arrears of D.A. . The Respondents have admitted
that they have withheld in all a sum of Rs.23,133,78 ps.
towards items (ii) to (iv) above. They have also
stated that they have been paying the pension
regularly. Hence the respondents are liable to
pay the applicant éommuted pension due to the

+ applicant and the sum of 3.23,133.78 pé. illegally | F -
withheld. The applicant would also be entitled
to ihterest at-12‘per cent per annum on the

M3, 133 Isps. O

lagter sumlfrom the date b§ retirement till the

date of actual payment.

6o The 0.A, is allowed accordingly, but in
the circumstances there would be no order as to

. Is ‘
COStS. v ' ] ;

(B.N.Jayasimha) (D.Surya Rao)
Vice-Chairman _ Member (Juld,)

?J )
Dated: 23 ¢h day of Auqust, 1990.

| mhb/ . C |
| Dalguntl

_ , . | %ﬁ\ieputy Registrar (
b To '
1. The General Manager, Union of Inaia,
5.C.Railway, Secunderabad.

2. The Divisional Engineer (Doubling), 5.C,Railway, vijayawada.
3. The senior wvivisioual Personnel Otricer, S.C.Railway;

ijayvawada, .
The P%é%i%?ng Officer,

4./%he Labour Court, Guntur.. //
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