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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH

v
0.A.N0, 155 of 1990 Date of Order:3\ July, 1990,

Between:

1, R.,Kuppuswamy
2., Y.Sri Rama Murthy
.+ Applicants
and

Union of India, rep. by Secretary
to Government of India, Ministry of
Steel and Mines Department of Mines,
Shastri Bhavan, New Delhi,

2, The Director General, Geological
Survey of India, Calcutta,

3. The Deputy Director General
Geolcgical Survey of India,
Southern Regional Cffice, Hyderabad.

4, B.V.Ramaramurthy, Asst,,Geological
Survey of India, Hyderabkad.,

5. P.K,Bhattacharya, Assistant,
Geological Survey of India, Hyderabad.

6. T.Satya Rao, Assistant,
Geological Survey of India,

Hyderabad, « Respondents
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For Applicants: Shri v,Vernkateshivar' Rao, CAdvocate

For Respondents: Shri Naram Bhaskara Rac, Addl.CGSC
Shry Me Fugemdoy 'WLDJ pdNocoke Saor R™
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HON'BLE SHRI B,N,JAYASIMHA: VICE CHAIRMAN

HON'BLE SHRI D,SURYA RAO: MEMBER4Judicial)

(JUDGMENT CF THE BENCH DELIVERED BY HCN'BLE SHRI B.N.JAYASIMHA;
VICE CHAIRMAN)
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1. The applicants herein are Superintendents in
the Geological Survey of India, Southern Regional COffice,
Bandlaguda, Hyderabad. They have filed this applica-
tion questioning the Office Order No.188/A,32016/1/
89/15A, dated 21st February, 1990 issued by the 3rd
respondent cancelling the offer of appecintment to the
post of Superintendentx issued to the applicants,

It is contended that they were initially appoiﬁted as

LDCs in the year 1961, that they were promoted as UDCs
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in the year 1964, that they were promoted as'Assistants“‘
with effect from 20-12-1979 and 3-6-1980 respectively
and that they were further promoted to the post of -
Superintendent by the ard respondent vide his office
Order no.166-175/A-32016/1/89/154, dated 19-2-1990.
In pursuance of the orders of promotion, the lst
applicant took charge as Superintendent in the Personnél
Management Branch (PMB) on 20-2-1992C FN and 2nd
applicant took charge of the said post on 19;2—1990 AN
in Accounts~I Section, Whike the applicants were
discharging their duties as Superintendents, they
were serveéﬁimpugged Order dated 21-2-1990 byftﬁe
3rd respondent informing tﬁat the offer of appoiﬁtment
order issued to them to‘the nost of Supérintendent on
19-2-1990 is treated as cancelled as the proceedings
of the Departmental Promotion Committee constituted
eérlier has been cancelled, As already stated, it is
this order which is sought to be impﬁgned as illegal,
arbi£rary and without jurisdiction.. It is contended
thét as per the recruitment rules‘governing the
\promotions to the post of Surerintendent iséued vide
. Notification dated 25-7-1983, the posts have to be’
filied in the following manner:
"Promotion: 90% from the grade of Assistant with
‘ 4 years' reqular service in the grade
and 10% from the grade of Stenographer
Gr.ITI with 4 years regular service in
the grade."
It is contended that there were posts vacant againsﬁ‘
which 8 persons from the Asst.Cédre were considered for

2 posts and S5 persons from Stenographer Gr.II cadre were

considered - for one post by the DPC comprising of 4 members.

contd.. .3



by

XDy

FT

003-1

The DPC selected the applicants herein for the 2 posts
of Superintendents earmarked to be filled in by
considering'the cases of the persons belonqihg to

the Assistant cadre. The recommendations of the

DPC were accepﬁed by the 3rd respondént.who there-

after issued the Office Order Hated 19-2-1990. It is
contended that tﬁe~selection of the applicants is

in accordance with the Rules and legal, and they

are fully eligible for the said promotion. Canceilation
of the promotiqn is illegal and arbitrary and passed
even with;ut obéerving the principles of natural
justice. It is contended, according té the instructions
conkained in the Office Memorandum No,27011/30/80-Estt
(D) dated 26—3-1980_issued by the Department Qf‘
Personnel and Administrative Reforms, 'once the
recommendations of the DPC are accepted by the appointing
authority, iﬁ shall be final and if any question is

to be raised wr disagreement with regard’to.thé'merit

of assessment by the DPC is to be expressed, it should
be done only before the recommendations of the DPC

are accepted and acted upon'. For these reasons also,
it is contended that the cancellation order is illegal.
It is further contended that the applicants have not
been reverted till the date of filing the application
viz., 22-2-1990 and the applicants therefore sought

interim stay of the impugned order., The main relief

is to quash the impugned orders dated 21-2-19990.

2. Un behalf of the respondents 1 to 3, a counter
was filed by respondent no.3 stating that the applicants

erom o contd. ..4
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were given thé offer of appointment under the Orders
datédrlg-2-1990 and they were cancelled as the procee-
dings of the BPC constituted earlier had been cancelled.
It is contended that the DPC had followed guidelines

4

stinulated in Para VI(2) of OM No.22011/6/75 Bstad.

(D) dated 30-12-1976 of the Department of Personnel

and Administrative Reforms according to which selection
should be made on the basis of merit ‘assessed by the
DPC as 'Outstanding', 'Very good'-and 'Good"' and the
panel be drawn up to the exﬁent necessary by placing
the names of the outstanding officers first: followed
by those officers éategorised as 'verygood' and the
officers belonging to very good followed by the
Officers categorised as 'Good'. The inter—se-éeniority
of officers belonging to any one category woulé be

the same as their seniority in their lower grade. It

is stated that these .guidelines were modified in

‘para 2.3.1.{i) of OM No.F/22011/5/06 Estd.(D) dated 10-3=89

'

of Department of Personnel and Training which reads as
follows:

M"The list of candidates considéred by the Departmental
Promotion Committee and the overall g;ading-assigned to each

candidate would form the basis for preparation of the
panel for promotionby the Departmental Promotion Committee.
The following principles should be observed in the prepa-
ration of the Panel: :

Having regard to the levels of the posts to which
ﬁ?omotions are to be made, the nature and importance of

. ) At
duties attached to the posts, a bench, grade would he

W

determined for each category of vposts for which promotions

contd...5
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are to be madé by selection method. For all Group.'C{
Group 'B' and Group 'A' posts upto and'excluéing the
level of Rs.3700-5000 ekéepting promofions for
induction to Group 'A'Vposts or services from lower
groups, the bench mark should be 'Goodt. All officers
whose overall grading is'equal to or better than the
*bench mark' should be inciuded in the panel for

promotion to the extent of the number of vacancies

and they will be arranged in the order of their inter-se-

seniority in the lower category without reference to
the overall grading obtained by each of them prévided
that each one of them has an overall grading equal to
or better than the bench mark of 'Good'®" 1. ¢
contended that the DPC was not kep£ informed of the
above said order dﬁteﬁ 10-3-1989 and wkent subéequently
when this was Brought to the notice of the appointing
authority, the proceedings of the DPC was cancellea.
It is further contended that ﬁhe offer of appointment
made it clear that the appdintment is pureiy temporary’
terminable at‘any time without,assigning any reasons.
Hence, the office order dated 21-2-1990 was issued
assioning the reasons for cancellation of thé offer

of appointments dated 19-2-1990 and thé cancellatibn'

order is proper.

- 3. M.A.N0.145/90 has been filed bv three other

~They further contend that the DPC adopted

employees in the category of Assistant seeking.to be
impleaded as party respondénts to this application;
These three employees seeking to get themselves

impleaded as party respondents contend that they are

seniors to the applicants in the category of Assistants,
o ‘
kwrong prodedure

. - contd.. b6
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due to non-appraisal, of the latest procedure in vogue

Ai.é. O.M. dated 1N-3-1989, It is further contended

that in making the selections in the instant case,
there‘weré irregularities in that number of vacancies
for two or three years shodld‘not have been pooled
together. It is contended that in the instant case

one vacancy arose in the year 1989 and- another wvacancy
arose during 1990, Therefore, the first 5 candidates

in the seniority list would be entitled to be cohsidered
against the vacancy that arose in the year 1989 and
afteex selecting the one candidate for the vacancy

in the first vyear i.e. 1989‘the four candidates whé

were left over and another candidate shallhave to be
considered for the vacancies that arose in the year 1990,
In the instant case, instead of adopting the above—saié
procedure, éhe DPC had considered the claims of 8 candidates
which is erroneous and contrary to the procedure that

is given in the 0OM dated 10-3-1989. The iﬁplead'
petition also seeks to justify the cancéllation orders
for the reasons mentioged in tHE'coﬁnter affidavit of

respondent no.S.» This implead petition has been ordered.

4, After filing of the counter, applicants have filed
M.A.No.l?B/gQ seeking to implead Union of India, represented
by its Secretary, Devartment of Personnel‘and Training,

as the 7th respondent in this application. The applicant
also filed another MA being MA.No.179/90 for amendment

66 prayer viz., to declare that the guidelines No.6.2.1.(1)
of the OM No0.22011/5/86-Est(D) dt.10-4-89 is illegal,
arbitrary and uhconstitutional in so far as it relates to

Yark' grade and preparation of panel

introduction of 'Bench
on the basis of inter-se seniority irrespective of the

over-all grading of the candidates.
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5. We have heard Shri V.Venkateshwar Rao, learned

counsel for the applicant and Shri Naram Bhaskar Rao, Addl,

Y G
Standing Counsel for the DepartmentﬁNIDAPmduJ% lh3
M. Quvenday [Can Aovo cals e J@/rmr)emi-{ Hidab,

6. Shri Venkateshwar Rac states that the respondents

.. ought to have issued a notice to the applicants before

NN

cancelling the orders of their promotion and without such
notice the issue of cancellation of the orders will be in
violation of principies of natural justice., He states
that the matter may bé decided on this sole ground and that 7
he is not pressing the objection he has taken in regard to
the introduction of 'Bench Mark' for the purpose of promotion
in the revised guildelines issued by the Lepartment of
Personnel. In support of his contention, he relies on the

following cases:

(i) R,Musalappa Reddy Versusii:State of Andhra
Pradesh (1969 SLR 43);

/(ii) S.N.Prasad Vs. State of Bihar (1971 SLR 447)

/{i1i) Subhashni Mahajan Vs. State of Punjab and,/
others (1984 (1) SLR 341); and

/(iv) P.K.Jain and ancther vs. Union of India )
(1985 LAB IC 1641). ~

7. Ir R.Musalappa Reddy's case, the applicant had been
promoted from the post of Asst,Professor Ophthalmology. He
had questioned the order reverting him from the post of
Clinical!: Professor Opthalmology. The question that arcse
for consideraticn was whether the petitioner was entitled to
a notice and ought to have been givenQ;ah opportunity of
being heard on the appeal filed by respondent no.2, The
Court held that the applicant had that right as he had been
appointed regularly to the post as is evident from the order
dated 9th November 1965. Relying on Binapani Dei's case
(AIR 1967 SC 1269) the Division Bench of the A.P,

High Court held that every person or authority called

upon to determine the rights of persons and to pass

contd...H
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‘Grade I who had worked form more than six yesrs in Gr.II

b

orders prejudicially affecting ahy person or having

civil consequences {is entitled to a noticé} It cannot

be heard to be said that even after a hearing, the

swxiaiern decision would be the same. Such an argument, apért
from giving rise to an implication of prejudice, is

alien to the basid concept of the rule of law and

impartial consicderaticn of the inter se claims of persons

whose rights are said to be affeqted.

8 . In S,N.Prasad's case, the petiticner had
been promoted and confirmed to the pcst of Draftsman
Grade II, It was noticed that the petiticoner had been
appointed by the Selection Board after holding an
interview of i all the nominees of different circles gwd
on finding him suitable for the job. The only mistake
complained 3§ 0of on behalf of the State of Bihar is
that claim of Sri Jamuna Prasad was ignored while
filling up the post of Draftsman Grade I, It was also
noticed that Jamuna Prasad was not nominated as he was
not found a suitable candidate. O©On the facts of this (o
the bench observed “"Assuming that it was a case ofz:
mistake, tﬁe question arises whether the petitioner
could have been remcved from the post of Draftsman
Grade I without following the constitutional procedure®
It was alsc heldé that the petitioner hadifight to held
the post of Draf¢gsman Grade I and by degradation in rank
he would suffer a huge financial damage. The bench also

noted that the appointment of the petitioner as Draftsman

¢annot be said to be illegal,

¥
contd..ed
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q. In Subhashni Mahajan's case the petitioner
impugned the order‘gig%"which the selection grade granted
tc her was cancelled on the ground that the same is
violative of the principles cf natural justice inasmuch'
as no notice or hearing was afforded to her before the
cancellation of the order in her favour. The Court

held that 'before an order to the prejudice of a civil
servant can be passed, he/she has to be afforded a

due opportunity of hearing to contest the same."

lo. In P.K,Jain's case, the petitioﬁ% who aretsise
holding the post of Fermanent Inspector of Ways

in the Western Railways challenged the final seniority
list of the cadre of Inspectors wherein their names

are shown at serial Nos, 185 and 186 thereby cancelling
the earlier panel of Inspectors wherein they were shown
at Serial Nos. 6 and 7 respectively. Ome of the

grounds for challenge of the same was that the
pretitioners were not hear¢ before their panels were
cancelled by the concerned authority,which action is
arbitrary and viclates the principles of natural justice.
The Court held that 'by cancellation of panel the
petitioners who were in the panel have suffered legal
injury. 1In any case the order is prejudicial to the
petitioners and before such panel is cancelled, if they
had been given an opportunity of being heard, they could
havepéiypointed out that so far as they were concerned the
panel was operated, or they could have also pointed out
that their selection having been upheld and not cancelled,
by wvirtue of R.306 read with R,324 of the Indian Railway
Establishment Manual their seniority cannot be changed by

unilateral cancellation of the rest of the panel. The

&

contd...1D
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respondent-railway has patently committea breach of
princirles of natural justice and, therefore, the
impugned order, so far as the petitioners are concerned,
is void, and the seniority list based upon such order,
sc far as the petitioners are Conéerned, requires to be

quashed and set-aside."

11. Shri Bhaskar Rao, on the other hand, contends
that where the authority had acted contrary to rules,
the orders passed could be cancelled without notice,
There is no violaticn of principles of natural justice
in such cases, The cancellation is only made to ensure
that the authority concerned follows the rules and issues
the ordérs afresh in strict compliance of the rules, - In
support of his contention he relies on the following
decisionss

/(1) M.Kripakaran Vs, General Managér, Southern/

Railway (1988 (7) SLR 343);

7 (11) Ranjit Singh Versus President of India /
and others (1971%SLR 561); and |

/(i11) M.C.Bindal Vs. R.C.Singh (AIR 1989 SC 134) 7

12, In Kripakaran's case, the applicant was

promoted from the post of Senior Signaller (SS) to the
post of Head Signaller (HS)., He had questioned the
order reverting him to the post of Signaller. The
questions that arose for consideration were whether the
department was right in correcting its own mistake and
reverting the applicant and whether the applicant was
entitled to a notice and ought to have been given an
opportunity of being heard. The Bench, on consideration

of the facts of the case held as follows:

contd...11
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"17. When once we hold that there cannot be
reservations, where the number of posts dces
not exceed four, then it follows from the

same that the retrospective ad hoc promotions
given to the applicant from 1-1-1984 andl-8-84
to the posts of HS and CETI were not legiti-
mately due to him and the same were given to
him by mistake and the DPC was right in
correcting his own mistake anderk reverting the
applicant to the original post of S8,"

The Bench further held as follows:

"19, On the facts and circumstances a show

cause notice and an opportunity to make represen-
tations, the highest that could have been claimed
by the applicant, would nbt have made any difference
to the ultimate decision to be reached against the
applicant. We cannot uphold this plea as if it

is a ritual to be performed by the DPC."

13, " In Ranjit Singh's case, the petitioner who
was a memb r of the Indian Police Service was promoted as

Superintendent of Police, Selection Grade. He was

further promoted to officiate as Deputy Commandant

‘General, Punjab Home Guards., The petitioner continued

to hold the post and was actually appointed as aﬁ Adadl,
8@eputy Inspector General of Police, PAP apd afterwards

he was sent for training in the Defence College. He

had challenged the orders whereby the original orders for'
promotion passed earlier stood cancelled. The‘order

was challénged as amounting to reduction in rank and passed
without opportunity ef being heard and further it was
violative of natural justice, cast stigma, affected emolu-
ments and.future chances of promotion. The Court

held that 'it was no where laid down that no matter
whether there was infringemept of an enforceable legal
right or not, whenever there waé‘reduction'in rank or loss

of seniority, emoluments or the like resulting even from

contd,..12
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the exercise of the lawful authority the effected
Government servant always got under the rules of natural
justice, a right to be afforded an opportunity to be
heard before an order relating to any such matters

was passed." It was further held that.“it was difficult
to hold that any rule of natural justice stood viclated
when the petitioner on reversion from the officiating
posts of Deputy Inspector General and Selection Grade
Superintendent of Police was not afforded an opportunity
to be heard. Hoﬁg#er widely rules of natural justice might
be extended in order to ensure a just decision by a

the+answer to the guestion
quasi-gudicial or administrative authorltyzyhether any

and if so, which of them, applieg;to a particular case
must depend.on the scheme of the Act and a rule of any
provisien 6g?§;der which relations of the parties

inter se are regulated". The Court further observed
that "Where an order was passed by the Goverrment which
was palpably an erroneous administrative decision which

and
affected several senior officers, giherealiS)no rute of

law which debarrﬁqca Government, ;%ile acting administra-
tively, from remedying the s%gggb done by itself,

Every Administrative Authority has an inherent right tc
rectify its own mistakes unless there is some specific |
proviéion of law which prohibits such a course., An

officer holding an officiating post has nc vested right

to be heard or to urge that since he had obtaihed‘some
benefit under a wrong decision made by a departmeﬁtal
authority, that decision be not rectified as it woﬁid result

in the loss of that benefit to him."

ﬂ@&ﬁ:ln M.C.Bindal's case, the appellant impugned
the order of the Public Service Commission in cancelling his

the candidature and withdrawing the recommendations.

made in his favour as whcolly illegal and béd. The Supreme

contd. 1%/
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Court held as follows:

" ...It is the duty of the Commission with the
help of experts in the particular subject to

hold interview and to find out and select the
candidates having the regquisite gqualifications
and experience fit to be recommended to the

pEsx Government for appointment to the said

post of Food and Dbrug Controller. Therefore,
under Art,.320(3)(a) and (b), it is the duty of
Public Service Commission to consider and

te get itself satisfied as to which.of the ‘
candidates has fulfilled the requisite qualifi-
cations specified in the advertisement. The
Commission in this particular case has duly got
verified the certificates of the Dr.Bindal in
regard to his experience of five years in drug
testing by a Deputy Secretary of the Commission
and after considering xke his report as well as
the certificates came to the conclusion that the
appellant though fulfilled educational qualifica-
tions, lacked in the requisite experience of five
years in drug testing. The Commission, therefore,
revised its earlier decision and withdrew the
candidature of the appellaﬂt and alsc cancelled 1its
recommendation earlier given in favour cof the
appellant. This decision of the Public Service
Commissicn, in our considered opinion cannot be
faulted. It is the constitutional requirement
envisaged in Art.320 that the Commission will have
to perform the duty of recommending the candidate
fulfilling all the requisité qualifications for the
post to the Government for being considered for
aprointment to the post concerned.®

15, In the present case, the Selection Committee
proceeded to make the selections on the basis_of
guidelines which were not in force, The Committee did

not have before it the revised guidelines issued by
contd...14
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the Department of Perscnnel and Administrati?g;ﬁéforms in

OM datedé 10th March 1989 in which the following procedure

was laid down to be followed for certain posts:

"2.3.1, The list of candidates considered

by the DPC and the overall grading assigned to
each candidate would form the basis for prepara-

tion of the panel for promotion by the DPC. The

following principles should be observed in the

preparation of the panel:

(1)

(i1)

oy,
LR

Having regard to the levels of the posts to
which promotions are to be made, the nature
and importance of duties attached to the
posts a bench mark grade would be determined
for each category of posts for which pro-
motions are to be made by selection method.
For all Group 'C*, Group 'B' and Group ‘A!
posts uptd~(andséxcluding) the level of
Rs,.3700-5000, excepting promotions for
induction to Group 'A' posts or Services
from lower groups, the bench mark should

be 'Good', All officers whose over all
grading is equal to or better thank the
bench mark should be included in the panel
for promotion tc the extent of the number of
vacancies. They will be arranged in the
order of their inter se senlority in the
lower category without reference to the over-
all grading obeained by each of them provided
that each one of them has an overall grading
equal to or better than the bench mark of.
‘good’,

Wherever promotions are macde for induction to
Group 'A' posts or Services from lower groups,
the bench mark would continue to be ‘gcod’.
However, officers graded as ‘outstanding' would
rank en bloc senior to those who are graded
as 'Very Good' and officers graded as 'Very
Good' would rank en bloc senior to those who
are graded as 'Good' and placed in the select
panel accordingly uptc the number of
vacancies, officers with same grading main-
taining their inter seniority in the feeder
post,

In respect of all posts which are in the

level of Rs.3700-5000 and above, the benchmark
grade should be ‘Very Good'. However, ,
officers who are graded as 'Cutstanding' would
rank en block senior to those who are graded
as 'Very Geood' and placed in the select panel
accordingly %up upto the number of vacancies
officers with same grading maintaining their
inter se seniority in the feeder post.

contd, ..15
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(iii) Appointments from the panel shall be made in

in the order of names appearing in the panel
for promotion,

(iv) Where sufficient number of officers with the
required bench mark grade are not available
within the zone of considerations officers
with the required bench-mark will be placed
con the panel and for the unfilled vacancies,
the appointing authority should hold a fresh
DPC by considering the required number of
officers beyond the criginal zone of
consideration.”

The posts for which selections are to be made in the
case falls in the category (i) above, The benchmark
has to be 'good' and the panel has to be prepared as
laid down there. Instead the Committee proceeded on
the earlier guidelines. The applicants who are junior
to respondents 4 to 6, becamse of the higher grading
given_to them under the o0ld procedure superceded by the
OM dated 10~3-1989, came to be placed above the réspondents
4 to 6 in the panel. The entire proceedings of the Committee
are vitiated for the reascn that the Committee proceeded
to prepare a panel not in accordance with the guidelines,
On the facts of the case, we do not f£ind that the
decisiors in Musalappa Reddy's, S,N.Prasad's, S.Mahajan's
and Jain's cases would appli. In our view, the

* observations made in Ranjit Singh's case cited abcve

| apply having regard to the facts of the case. In this
case it is palpably an erroneous selection made and
there 1s no rule or law which debars the reppondents

- from remedying the wrong, The errcneous selection has
affected several senior employees and it cannot be said
that the mistake cannot be corrected without issuing a
notice to the applicants, The selection made by the
Committee is ab initic not legal inasmuch as it did not

follow the procedure it is required to do so.

contd, ..16

NS
?bs



s

001600

Fay

}ssue of a notice is not a ritual to be performed in
every case and it is certainly not warranted when the
administration is seeking to correct an action taken

which is ab initio contrary to law or rule,

16. In the circumstances, the application is

dismissed., No costs,

(B.N.JAYASIMHA) (D.SURYA RAOQ) X -
VICE Chairman Member (Judl). %
pt. 3. 7. , 1990, e
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The secretary, to¥ Govt. of India, .
Union of India, Ministry of sSteel and Mines Department of Mlnes,
Shastri Bhavan, New Delhi,

The pirector General,
Geological survey of India, Calcutta.

The Deputy Director General, ‘ o
Geolegical Survey of India,
Southern Regional Office, Hyderabad

2,

One copy to Mr.v.venkateswara Rac, Advocate,
1-1-287/27, Chikkadapally, Hyderabad -~ 020,

One copy to Mr, N,Bhaskara Rao, Addl,cGsc, (for Rl to R3.)
CAT .Hyderabad Bench.

One copy to Mr. M,surender Rao, Advocate for R4. to R.6, —~—
17=119, Kamalanagar, Near Dilsukhnagar, Hyderabad.






