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IN 1Hb CENTRAL ADMINISTRATIVE TRIBUNAL:: HYDERABAD BEH
AT HYDLRABAD"

0.A.NO. 130 of 1990,

BETWEEN:

1. B.Thrinadha Rao and o '
(8) others. ... APPLICANTS,

M‘JB o ' 't

Union of India and
(12) others. ... BESPONDENTS,

COUNTER AFFIDAVIT FILED ON BEHALF CF THE RESPONDENIS -
T 11_AND_13,

‘I, Santokh3ingh, 5/c. Aale S. /(afﬂm S)fng(, aged

5§ years, wbrking as Divisional Forest‘b¥ficer, Hyderabad

.do hereby solemnly affirm and sincerely state on oath

as follows?

1. I am the Respondent No.13 in the above O,A and as

“such I am well acquainted with the facts of the case.

2. A copy of the Original Application is read by me:':

and I understood the contents therein by the applicants.
Counter

I am filing this/affidavit on my behalf and also on behalf

of the Hespondent No, 11,

T T b
oo

3. The above application is:not méintainable and' it

is liable to be dismissed as time barred . In the above
application the prayer was for a declaration declaring

the selections made resulting in appointment of respon-
denté 6 to 13 inpursuant to the selections from i985-
1988.  The earliest of the G.Os that was sought to be
questionéd in this context was G.O,No.1279,FAH&F Department
dated 16-12-1986. Therefore, the above application should
have been dismissed in limini as time barred. Ihe delay

in not questioning such selection immediately thereafter

was neither‘explained nor the delay was prayed to be
xﬁqéi——~
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condoned .’ Under these circumstancés, the application
should have been dismissed as time barred. Therefore,
it is now prayed that the above application be treated as
belated and time barréd and on this count this may be
dismissed. . o
4. It is further submitted that the failure to prepare
Inter-se seniority-list gﬁ‘alleged by the” applicants cannot
be an action thét can be questioned before this Hon.
Tribunal and infact, phe-apélicants have rightly questioned
the same by way of fiiing 0.A.No,3183/88 on the file of the
A,P,Administrative Tribunal and the same is still pending.
The legaiity or illegality of the action of the respon-
dént authorities in not preparing the final senioxrity
list as alleged by the applicants comed within the purview
afidthe jurisdiction of the A,P,Administrative Tribunal and
accordingly the same was questioned by the appiicants before
fherﬂ.P.A.T, theieforé they cannot agitate for reddressal
agaiﬁst the said cause of action by way of filing the
above O,A. Therefore, this application ?s liable to be
on that grouﬁd also, Thg above application is alsc liable
to be dismissed on the'ground that it is premaéure, sincg
the correctness of the action of the government depends
uﬁonrthe finding to be rendered-by the A,P.A.T in 0.A,
3183/88. Unless such decision is rendered the question

of entertaining the above application by this Hon. Tribunal

. does not arise.

‘he whole basis for guestiong the action of the respon-—
dehf authorities 1in making promotions under the promotional
Regulation 1966 of the respondents 6 to 13 is the lack of
seniority list which was expected to be prepared by the
respondent authorities., 7The contention %kax was that
the seniority/&%gtnot made and such inaction of the

respondents was already questioned before thé AJP.JALT.
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Before obtaining final orders in such O,A the applicants
now have chosen to file this application Simultaneously
allowing the Hon. Tribunals to raise the parallel decisions
in parallel proceedings leading to considerable confusion
and confrontation. It is well settled now that the courts
do not choose to render Judgmenets deciding the issues
leading to conflicting Judgements -by competent courts in-
| respect of the same or common issues, Therefore, this
Hon, Tribunal may refrain from con51dering the issues
1nvolved in the above matter till the issue is finally
settled by the A.P. Administrative Iribunal in C.A.3183/88,
and therefore, this application may be rejected on the

ground that the filing of the O,A is premature.

5. Having been served with the copies of the U.A, I am
advised.to file this counter -affidavit with referénce to
the averments made therein and accordingly this Counter
affidavit is filed while requesting this Hon. fribunal

to decide the maintainability of the application by way of
taking up prellminary issue before resorting to adjudicate

the issues involved -in the main O.A.

It is necessary to notice that the main relief that
is sought for in the above 0.,A. The nrayer is to call for
the records releting to the promotlons that are made in
pursuant to the select list of the years 1985- 86; 86-87 and
1988 of the respondents 6to 13 to the cadre of the .Indian
l‘Forest service end to declare such appointments as illegal
and void. Consequentially the applicante~also prayed for
a direction directing. the respondents 1 to 5 'to:review
the eelection liste of the years 1985-1988duly considering

the names of the applicants after preparing a valid inter-

se seniority list and pass such other orders. :
—Deponeni:Lﬂp
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6.7 Thus prémotions made 1inpursuant to tﬁe seiect list
prepared by the authorities are questioned and aftér
setting~aside such promotions the applicants prayed for
a direction for preparation of a valid inter-se seniority
list of the direct recruits and the promottees and basing
. upon such list the applicants prayed for considération‘
of fheir‘names by way of reviewing the select lists of the
year 1985-1988, A direction to prepare a valid inter-se
seniority list in the category of the Assistant Conservator
of Forests, which is a category-IV in the A.P, state |
Forest Service cannot be given by this Hon. Tribunal, This
éoﬁes within the purview of A.P.Adhinisfratibe Tribgnai
and rightly the matter is still pending before the A.P.A.T.
Thefefore, if this relief cannot be giveﬁ to the reSpondehts
naturally further direction to review the select list, keeping
in view final seniority list inter-se pfe?ared also cannot
. be given, lherefore, the whole of the issue depends upon
the real issue of the preparation of the inter-se seniority
to be adjudicated by the A.P.A.T, Thus the whole of the
relief asked for is inter-woven or inter-linked with the
preparation of the senioritf list of the persons in the
category-IV of the A,P,Forest Service. Therefore, the
whole of the prayer‘is liable to be rejected by this Hon.
Tribunal at this étage and for this reason also the O,A

is liable to be dismissed.

7. The interim relief was to stay all proceedings in the
direction of selecting A.P.State Forest Service officers
for‘prémotion to the Inaian Forest Service by the Selection
committee for the_ year 1989 in a meeting gcheduled to be
held on 22-%2-1990 or any other subsequent date. By

‘afflux of time the relief askéd for has become infructuous
. and therefore, the interim gelief cannot be granted in_the
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~matter a nd it is liable to be rejected without consi-

dering the merits of the request.

Inrespect of this contention for dismissal of the

petitioner for various reasons submitted supra 1 am

"advised to answer - to each of the contentions. made by

the applicants in.the:above O.A, in order toavoid the
crtiticism of not answering the allegations made by the
applicant. Therefore; I am als¢ answering the each of the
contentions fhough there is no necessity in the eye .of

law,

8. lhe applicants are direct recuits in the category of
Assistant Conservator of l'f:re-éi:s. The post of Assistant

Conservator of Forests is in category-IV of the A,P.

State Forest Service. {he A,P, Forest service consist

of various categories of officers. ‘the officers in

 category-IV are the Asst.Conservator of Forests ef

erstwhile Hyderabad Covernment and Aszsty®% all of them
are directed to be called as Assistant Conservator of

Forests only.

These pests are governed by A,P.Forest Service
rules issued in G.O.Ms.No,225, FAAH&F dated 3-2;1965 as
alleged from time to time. Hule 2 of the said rules
provide for appointménﬁs to the post in category'an.
This -rule -provides that the method of appointment to
vategory IV posts viz., Asst. Conservator of _Yorests
may be by way of direct recruitment or recrultment by
transfer from Rangers of the A,P,Forest Subordinate

Services,

While making appointments it is obligatory on the
part of the authorities to follow the ratio prescribed

for qirect'reciuitment and the persons to be appo%nted
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by transfer. ‘hat ratio is fixed at 5:5. Lt is necessary
" to notice that the direct recruits to the post of Asst.
Conservator of forests are entitled to be recruited
against Substantive Vacan;ies and they cannot be dis-
charged for want of vacancies and whereas, the persons
appointed by transfer from the Subordinate services can
either be appointed— to a substantive post or to a tempo-
rary post with eligibility of discharge from the post of
Asst.Conservator of foresfs for want of vacancy in the
order of juniority. This discrmination 1is scught to be
maintained by virtue of the notes{i)and{(ii) inserted
into the rule 52 with retrospective effect. Thus the
direct recruits to the post of Asst;uonéervaﬁor of Forests
are entitled to seek enfbrcement of fatio inrespectﬂof
substantive vacancies or the post'of‘quasirﬁerformanance
by being in existence for more than 3 years or above
q; such of those posts which aré likely to be continued
indefiinitely. All pthei temporary posts are also liable
‘to be filled in, but not by direct recruitment. Equal
~number of posts are thus available to the promottees and
at the same time, they are also made éntitled to claim for
promotion inrespeét of the teﬁporary_posts to wﬁich direct
recruitment is prohibited. This is the legal position with
_réference to claim for quota-ahd alsc the posts inrespect

of which the quota rule can be sought to be enfofced.

9. While the legél position is such, it is necessary to
notice the factual position in-order to appreciate the

contentions of the applicénts Vs. redpondent employees,

i

Between 1968-1986 appointment by transfer took place
inrespect of 129 posts, Uyring the period of 1968=1975
there was no direct rec:uifment for want of training faci-

lities to be given +them on direct recruitment. From
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1976-1979 in each yéar there was direct recruitment

and 33 persons were recruited by way of di£ect recruitment
to the post of Assistant Conserva’gor of forests., There-
after during 1980381 there was no direcf recruitment.
Thereafter from 1982 to 1986 including 1986 except in the
year 1985 direct recruitment took place and 23 persons
were recruited with reference to the availability of
substantive vacancies for direct recruitment . Thus the
total .number of persons who are appointed by the direct
recruitment between 1976-1986 has come té 56, From this
it is clear that the equal number of posts are liable to
be fiiled in by appointment or by transfer which we may
call as promotion., But the total number of' substantive
vacancies and the posts of quasi-performanénce are only
108. . In fact, out of these 108 posts 73 posts are kzm=
PRTErYXPREZXAEX permanent basis and 35 posts are temporary
posts, Of course covered by note-i éfiserted in Rule-2
of the A,P,State Service rules.. Thus/ige»total'number

of posts 108, for determination of quota to be earmarked
fo direct-recruits as they are entitled by way of direct
recruitment oniy in the ratio of 5:5 and they can have

a claim for 54 posts only, out of 108 posts. Whereas,

H6 persons were recruited during the period induestioﬁ.
Thus they are in exceés of their quota and therefore,
the claim that the bromottees were in excess of fhéir
guota does not arise. The ratio fixed has always béeﬁ
followed by the authorities and there has been no occasion
whether it is failed to observe the same., ' In fact,

the posts that are filded in during the years 1968-1975
and 1985 ought to have been excluded from the number

of substantive posts which taken into account for deter-
mining the quota that is earmarked for the direct-recruits.
In fact the authorities falled to do so, Infact the pos
| d
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that are filled in by dixegk promotion during the years
in which there ﬁas no direct recruitment, cannot be
carried away for the purpose 6f determination-. There is
no'proVision'allowing for carrying away the vacancies
remained unfilled by direct recruitment in any. year. In the
absence of ény specific rule if a quota tule was not
followed for the reasons specified by the government
like for want of training facilities etc., it has-to be
construed that the quota rute was relaxed, though there
has been no positive order relaxing the quota rule,yet,
it has to be presumed that the guota tule deemed to have
been relaxed in exercise of the powers‘conferred upon the
government under HRule 47 of the A,F,S5tate Subordinate
service rules (general rules), therefore when the quota
rule was found broken down or failed to be observed the
number of vacancies that were filled up during that period
by way of promotién'cannot be alldwed to be taken into
account kyxwa for the purpose of detérminatioh of the
number of posts to berearmarked for direct recruits as
contemplated in note-i of fule-2 and the government failed
to notice this legal pﬁsition in its correct perspective,.
As a result, the persons who are entitled to be promoted
to the post of Assistant Conservator of Forests in the
substantive vacancies in their respective quota have been
put to inconvenience and in fact the pérsons belonging to
the Subordinate services havé sufferred prdjudice dBX3E
giaggxz in this regérd and the-question of direct recruits
as a class put to inconvenience 1is absolutely far from
truth.

I am also advised to submit that the direct recruits
befére their recruitment have no giight to claim the

enforcement of the quota rule, rhey have no locus standi
(=,
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to question the insction on the part of the government
in disregerding the guota rule prior-tp their recruit-
ment. It is only after recruitment they can guestion
the inaction on the part of the goverament only in
respect of earmarking the posts in respect of which
confirmation is to be given to them on being directly
recruited to the post of Asst.Conservator of Forests aad
for all other purposes they have no right to éqestion
the action of the government , therefore the entire
plea of the gpplicants is liable to be rejected is not
within the contemplation of the issues that csn be
reised under the rules. Therefore, the whole of the

condeantion of the appligants is liable to be rejected.

From 1968-1986 129 persons were sppointed by way
of transfer from the Subordinste Services viz., the
post of Rangex officefs and whereas upt0l1986, 56 !
persons were appointed as Asst.Conservator of Forests
by way of direct recruiftment . Thus the total number
6f postis that were filled in during this period in the
Deparfment has come to 185 postis. Out of these 185
posts, as already submitted’thatA 08 (108) posts
only sré either éubstanﬁive or quasi—permanénce posts.
The remaining 977 posts -are temporary posts were
filled in snd therefore they were rightly filled in
by promottees subject to certain other eligibilities.
Merely because post is continued under a set of cir-
cumstances for a longer period than expectéd after
filling up the same it cannot be presumed that it
should have beeh considered as a post quasi-permanance,
ﬁherefore, the relevant time with reference to which
the post is to be construed either as a guasi-permasnance
or temporary - depends upon GThe time;when the same was

filled in and witn reference to this exsmination any

xkrf/’” é%ﬁ%%;ézéiLD*‘
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other comes to the conclusion that these are the
temporary posts gt the {ime when they'were filled
and‘they could not have been considered as gquasi-per-
manance posts, Eberefore, the suthorities could abie
to filled them up with only by appointment hy trsansfer
from the subordinate category of officers, therefore,
there i1s no iilegality or inconforumity and the applicants
nave not’sufferred ghy damage or incénvenience and
factually the quols rule is nost dis—obeyed to the
detriment of the direct recruits, but the quota rule #
was in fact dis-obeyed only to the detriment of the
promottees., Therefore, the con;ention of.the applicanfs

is liable %o be rejected.,

10. ‘he contention of the applicants that the ratio
of 5:5 was brought into force‘with effect frbm o-o~67
is true and in fact the earlier rastio was not acted
upon at all and therefore, there cennot be any contro-
versy for not having scted upon the earlier ratio which
wes in force upto 6-6-1967, 4s already submitted the
direét recruitment took placenonly from 1968 and the
quota rule was given effect only from the year 1968 when
the direct recruitment was made. Therefore, it is in
this context it is necessary to notice that when there
was a broke down in observing the guota rule the}rota
rule is also bound to be ignored for the perio& during
which the guota réle‘ was not given effect znd in any
event , a failure 4o givem effect the quota rule prior
to 1968 cannot now allowed to be guestioned ian the above
application, and therefore, these,aspects are beyond
the scope and extent of the above application and also
beyond the scopg and extent of the jurisdiction conferred
upon this Hon., Tribunal, therefore controversy relating
to the broking down of the qubta rule prior to 1968

10%h page/corrans. gponeat,
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cannot be & subject matter of any issued to be adjudi-

cated by this Hon. Court.

11. 45 already submitted thet the contention of ﬁbe‘
applicants that non—observation of the quots rule

and rots rules that they have sufferreé prejudice 1is
untenable and unacceptable in view of the submissions

submitted‘supra.

The applicants have also raised certain comments
against the seniority list issued by the governument
in the year 1975 and tuis aspect was rightly answered
by the counter £iled by the respondents 4 and 5 and
have the advantage of the going through the said
counter and therefore, I am advised to adopt the sams

" with reference to these objections.

412, With reference to the allegations that the promo-
tioné made over and sbove their guota by‘the government
excesé to the direct recruits, 1 ha?e to submit that

the promottes have never been iﬁ excess of their guota

in the context of the legal position and factual position
there hss been no excess of their gquota rule therefore,
iy néibber'legally correct nor factually correct. There-

fore the contention is liable to be rejected.

/ 1%, 4s I slready submitted that the total numbers of
.vacanciés are 185 between 1968-1986 and baesing upon such
nanber they are claimiung in the above spplication that
they are entitled for 92 posts. The contenbion is
erroneous and contrary %o the.provisions contained in
Rule-2 R/W. note appended to it. Thereiore, the con-
tention is liablglto be rejected and the number of posts
ta a tune of 79 heve to be deducted from the total

11th page/corrns. “&%” . g%%%%%é g



P12
number of 185tposﬁs ot fthe grquhd that they are
temporary posts for which the direct recruits

are nov entitled.

14+ It is true that . 56 pérsons were appointed as
direct recruits.as against their entitlement of 54
posfs. Thus the direct recruits are appointed in excess
of their quota, but in any event, p&shing them down
for the purpose of senioritﬁ is not provided and
therefore, the applicsnts could not qusestion the said
action at any relevant point of tiwe. Having failed
to guestion the excesé recruiﬁment for the years
concerned now I am advised to state that they are
éntitled to quéétion their recruitment #fibter =a 1png'
lapse of time in the context of the provisions
conteined in Sec.20 of the A.P.4dministrative Tribunal

- Act,13/1985.

15.. There has beén no Jjustification fob the applicants
to state that ignoring the date of'confirmation of
prombttees the goverament illegally taken the date of
.appointment of promottees ., In fact neither the
promottee or direct recruitée'Canuot be held respon-
_sible for the delays in Qonfirmation and confirmation
- depends upon the exigencies of administration and also
depending upon the actioés'of_tbe govarnﬁent and the
eﬁployees‘qannot be put to loss as obseryed‘by the
Supreme Court of Indis, therefore,‘the governuent bBywe
was right in takihg the dste of appointment for the
purpose df fixing the ianter-se seniority and there
‘hes been no inconfirmity or illegality in taking into
sccount the date of initisl sppointment for the purpose

of determinastion of plzcement in the inter—se seniority

list and this aspect now upheld by Ghe Constitutional
: %‘ D
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Bench of the Supreme Court of India in Msharastrs
Engineers Case and therefore, the allegation made by

the applicants are liable to be rejected at the threshold.

16. The contention of the applicants that there is no
seniority list prepared or published inrespecﬁ of:
officers sppointed subsequent to %971 and still theé
selections were made for the purpose of cohfirmaent
of I.F.5 or for promotion ﬁo the post of Deputy Con-
servator of Forests is also not based on any facts
and thereforé, such cntention is denied and the

applicants are put to strict proof of this allegastion .

in féct the Supreme Court has gone to an extent

of upholding the principle of taking intq sbcount
the length of service of a person prémoted with réﬁ
ference to his discharge functiohs in officiating
capacitys Therefore, there cannot be any grievance
for being taken into account the date of sppointment
as basis for preparatiﬁn of the inter-sé‘senioriﬁy

or for determination of placement in the inter—se

gseniority lis¥t.

17. The contention of the spplicants that they
have filed K.P.3183/89 for prepsration of the

inter-se seniority list following the ratio of 55

is still pending and 1t is true that this issue

has to Be'deciéed by the A;P.Administrative Tribunal

and not by this Hon. Tribunel.

Tre rules do not prohibit to'operate upon & pro-
vigsional or tentative seniority list for the purpose
of selection of candidates to the highex post ang
accordingly the goveinment or guthorities have

acted upon the tentative seniority list thet was

At
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prepared <for the Asst, Conservator of Forests on
1-1-1988 and there is nothing with such preparation
and and till final seniority list is issued, it is
obligato;y on the part of the agthorities, to act upon
such available seniority list and there hass been no
rule warranting considerastion of the case of any
person entitled %o get his promotion for being appointed
to the post depends upon only on the seniority of
finsl nature. &ny promotion or appoilntment msde
depends upon the review to be made with reference %o
the finality to be given to the tentative seniority
list by determination of final seniority. 2ll promotions
made during the interrugnum psriod have to be reviewed
therefore, ﬁhe;r canpnot be any grievance for the
applicants 1in making promotions basing upon the ten-
tative sgniority lisﬁ by way of issusnce of finsl

seniority.

18. There is no Justificetion for the applicants

to question_their piacement in the tentative\seniority
list containing 129 nsmes snd this question cannot be
allowed to be raised before this Hon. Tribunal. However,
there 1s no error or irregularity_in providing
seéinbtty with a.pafticﬁlar plecement by issﬁance

of tentzbtive seniority list, therefore, fthe céntentiou

‘of the applicants ig liable to be rejected.

19. The contention that 43 direct recruits were given
their due place in the tentative seniority list is also
not correct aznd therefore, it is deunied znd the applicsnis

are put to strict of this allegation.

20. The applicants having sgbmitted  that they have
failed to object against the tentative seuniority
list, there is no Jjustification for them %o seek this

Hon., Tribunal to adjudicate the issue which ig)before

‘ A o - § S
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the government. Whatevér the objections filed by them
they are bound to be condiered by the government

and ofcourse there is no justification for the,govern;
ment to take their owm time "in the matter of prepa-
ratvion of the finsl seniority snd ﬁesulting in prejudice
against easch of the persons finding plsce in the seniority
list . Therefore, it is not ouly the applicants thast
are aggrieved of twhe delays in prepération of the
final seniority‘list, but zlso the respondents herein

also the same position, The delay on the part of Lhe
government may be depricated but at the same time, it
cannot be ssid that the delay is not prejudice to
these applicants in this application aud it is not the
subject matter for adjudication before this Hon. Court.
I sm advised to refrain from answering sbout the
correctness of the objections raised bj the direct
recruits as averreé by them in caluse-c of paragraph
6 of the petition, since such objections ére supposed
to.be considered -not by this Hon. Tribunsl but by the

government or. by the A4.P.Administrative Tribunal.

27 The conteation'ﬁhat the promottees were further
ﬁromoted as-Deputy Conservator of PForests ignoring the
clgims of tbé'direct récruits withbut giving due plsce
to the direct recruits efc. is 31l not correct and
therefore, it is denied and thelapplicaqts aﬁe put %o

strict proof of this sllegetion ..

22, The promoftions to the post of Deputy Conservator
of forests are always made with reference to the
eligibility, qualificetion and seniority as ﬁrovided
in’ rules, therefore such promotions were never

guestioned by eny persou at any rélevent point of time

and therefore, the applicantis sre not Jjustified in
| | A L
16th page/corrns. _ onent.



A- »

e

: 16 @

guestioning such promotions at this juncture by
filing this applicstion and for this reason élone

the above application is liable to be dismissed.

2%+ The applicents having admitted $hat this O.4

is filed only to reddressal of their grievasnce tGhat

‘occurred on the p;omotion of State Forest Service

Officer to the ceder of I.F.S, they ought not have
referred/%ge matters Which are not relevant for

the purpose of determinstion of the main iésue/and

as such the applicants are éuilty of mis=joinder 6f
cause of sction end mis—stating the facts irrelevantly
in the context of the reddressal prayed for this reason

also the application is liable to be-éismissed.

24. The contention thst the selections to I.F.S cadre
were made since 1971 without any valid seniority list
is untecable and is liable to be rejected. Having
stated that they are not liable to question the
selection till 19853nd.pbey have admitted that have no
locus-stendi to question such selections , there is

no austlzlcatlon for the applicants to raise the plea
in thlS appliceation with reference to the gelections
that sre made prior to suach period. I anm advised to

submit that the selection Committee constituted under

Zule 3 of the I.F.S (appointument by transfer) Regu-

1ation 1966 on being duly constituted considered the
names of the regpondents herein & to 1% and such
committee is competent. to consider snd at the poiat of
tiﬁe whcn such selection was mede the respongents 613
including ourselves are liable to be considered ard
accordlﬂgly the selections were made under therules

and such selectlon cannot be gquestioned in this above
application, therefore, the above application is liable

o g@ﬁﬂf
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