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JUDGEMENT

/
(Hon'ble Shri S.P.Mukerii,Vice Chairman)

In this application dated 1.2,1990 fileq un-der Section i9 of
the Administrative Tribunals ‘Act the applicant who has been a Railway
employee has prayed that the order removing him from service be set
aside and he should be reinsl.:ated with éffect from 14.8.1989 with all conse-

quential benefits under FR 54, The brief facts of the case are as follows.

2 | The applicant was appointed as Casual Labour substitute as Loco
Khalasi in the scale ofRs.196-232 on 14.10,1976 and was granted témporar_y
status with effect from l.4.'f7 from which date he became‘ eligible for
passes, leave and annual increments a: par with temporary employees.
According to the applicant, he suf‘fered‘ an eye injury on 21.3,1982 a?ld t.;km-

am. . ‘
admitted as_inpatient from 21.3,1982 to 25.3.1982 and as an outpatient
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in the Railway Hosbital from 26.3.1982, He was sent l:o' the Headquarters
Hospital at Lallaguda for further treatment. On their advice he was further
referred to Sarojini' Devi Eje Hospital at Hyderabad where his eye was
declared to be all right vide certificate dated 29.6 82. He was discharged
from-mﬁailway Hospital Lallaguda and directed to report tc;t |mllv)»i\urisiomal Medi-
cal Officer, Railway Hospital, Vijayawada for further ac:;on. According‘
to him while travelling by train on his way to Viljayawada a trunk fell
on his back and he was seriously injured and became unconscious. Hé was
advised by the co-passengers not ’to get down at Vlja}awada but to go to
Visakhapatnam for immediate treatment, where he was treated by tﬁe
Civil Assistant Surgeon and Asst. Professor of Andhra Medical College
for seven years from 1.7.1982 to 13.8.1989 . i-le'. concedes that he could
not send .any intimation about his treatment @nd absence as his family |
members were illiterate:) but wés surprised to find that he was removed
from service with effe; from 13.3.1982 due to his unauthorised absence
even though he was actually on duty on 13,3.1982 and ‘was under medical
treatment in the Rallway Hospital from 21.3.1982 to 29.6.82. Having attained
temporary status his removal from service without going through D:scipline
and Appeal Rules is illegal. He was not given any reasonable opportunity
to defend hi'mse_lf . He has referred to the Supreme Court decision in
Robert D'Souza vs. Executive -Englneer, Southern Railway (AIR 1982 SC
854) where striking off the name of a worquan from the rolls was held
to be retrehchment .and absence without leave being a misconduct, it was

held that termination of service without notice or enquiry is illegal. He_

was not given even. one month's notice. He has also referred to the Full
Bénch decision in Gafoor Mia's case where it was held that the General

Manager is the only competent officer to remove him from service,

3. In the counter affidavit the respondents have stated that the applicant

remained absent with effect from 13.2,1982 and without informing the

tha ‘ .
Controlling Officier yvent ,toAI:‘allway Hospital and reported sick on 21,3.1982,

He was discharged from sick listfrom 30.3.1982 as he did not continue

the treatment. The medical certificate was also not handed over to the
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Loco Foreman , Vijayawada under whom he was working. He was treated

.30"

. + .
as on unauthorised absence from 13,3.1982 and was removed from ﬁ'olls
. ' ’ B
under rule 732 of Indian Railway Establishment Code Vol.l. They have denied
that he was sent to the Headquarters Hospital at Lallaguda which referred

him to the Sarojini Devi Eye Hospital at Hyderabad. They have denled that

he was a permanent employee but conceded that he was given temporary

status.

4, We‘ have heard the arguments of :the learned counsel for both the parties
and gone through the ‘dqcuments carefully, In Jayashanker vs. State of
Rajasthan,AIR 1966 .8C 492. it has bgen held b& the 'Supreme Court that
removal for overstaying one's leave is punishfnent and | if no opportunity
is given to the applicant to défend himself, Article 311 is '_vlolatei The
coﬁcerned rule prescribing automatic termination of appointment for unautho-
rised absence beyond one month was struck’ down. In L.Robéi‘f D'Souza vs.
Executive Engineer, Southern Railway, AIR 1982 SC 854, it was held;by the
Supreme Court that absence without leave constitutes n_liscénduct énd it
is not open to the employer to 'terminate the service without notice or. -
enquiry or at any rate without complying with the minimum principles of
natural justice. It was further held that such "a termination wouid be
retrenchment warranting compliance of Section 25-F of the Industrial Disputes
Act. Since in the instant case before us the applicant was never given an
opportunity to put up defence against his termination of service, the order
of termination is irltiated. Further the ordér of termination ldat,e.d 5.1.1990

\

reads as follows:-

" While you were working as substitute under T.No.1905 in Loco

shed at Vijayawada, you have remai__ﬁed unauthorisedly absent from
duties from 13,3,1982,

It deems to b‘é removed from service from 13,382 since
it is more than 7 years you remained absent from duties,"
T rmimalion by wilh” voostutain effeck i ab wikio veud . R
3, In the facts and circumstances, we allow the application to the
extentof setting aside the impugned order dated 5.1.1990 with the direction
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to reinstate the applicant with effect from 13.3.82 and regularise the
period of absence by grant of such leave thh or without pay to which
. he is entltled) within a period of two months from the date of communi-
cation of this order. The respondents will be at liberty to initiate discipli-
nary proceedings against the applicant for his unauthorised absence, if
they are so advised and in accordance with law. There will be no. order =
as to costs.
. | _/“ g
v .V.Haridasan} _ (S.P. Mukerjl)
; . Judicial Member ' ' , . Vice Chairg’ -

N.J.]

Copy toi=~

. . 1, The General Manager,
South Central Railway,
Rail Nilesyam, Secunderabad.

2. Thé Divisional Railway Manager,
South Central Railway,
Vijayawada-520 001,

3., Loco Foreman,
South Central Raijlway,
Vijayawada=-520001,

4, One copy to Shri,V.,Krishna Rao, 12 11-~1444, Boudhnagar,
Secunderabad,’

5. One copy to Shri. N.R.Devraj, Addl.CGSC CAT, Hyderabad.
6. One spare copy.
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