IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD
BENCH : AT HYDERABAD :

0.A.No.109/89, Date of Judgment: 2-20-AQ .

I.V.5.R.K.5arma
essApplicant
fersus .

1. The Accountant General (Accounts & Entitlement},
Andhra Pradesh, Hyderabad.

2. The Deputy Accountant Genmeral (Admn),
0fPice of the Accountant General (A&E),
Andhra Pradesh, Hyderabad., _

: + s s sRESpONdents
COUNSEL FOR THE APPLICANT : SHRI V.VENKATESWARA RAQ,QByotdie -
COUNSEL FOR THE RESPONDENSS : SHRI G.PARAMESHUWAR ﬁﬂU,:SGL@Q,Gde
%ﬂlﬂm“‘&&Hﬁr“a—&.Qn$nms‘@%mnmakﬁ

CORAR :

HONOURABLE SHRI D.SURYA RAG : MEMBER (JuDL)(I)

HONOURABLE SHRI R.BALASUBRAMANIAN : FMENMBER (A)

(Judgment prepared as per Shri D.Surya Rao,
Member (3) )

The applicent herein is now working as Accountant
in the.DFFice of the Accountant Genefal, Andhra Pradesh.
It is his case that he was initialy appaointed as Group-O
employee., He became eligiblé to the post of LD.C. in fhe
year 15679, His p£omotion was however igﬁored on fhe ground

weer

that certain Disciplinary ProceedinggLFummenced against him.

He Piled Writ Petition No.4865/80 in the High Court of Andhra
Pradesh. The High Court allowed the writ petition and direc-
ted the respomdents toc. consider him for the promotion of LOC

-,

with retrospective date., Accordingly he was promoted as LOC
. ﬁm‘ﬂ_},ﬁj w—— "
with effect Prom 29-12-1979, . He was passed the Departmental

Examination and became eligible for the promotion to the

post of Accountant in the month of July, 1984. He was again
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overlooked for the promotion of Accountant anf his junior

vas promoted. He had to file Writ Petition No.117@/85 for
the promotion to the post of Accountant with effect fram

\

the date when his immediate juniors usre promoted. Pursuant
@
to the Interim Directigns of the High Court, the applicant Wwad

promoted as Accountant uith effect from 1-3-1985. Subse-

. quently the order of promotion was given effect to from

29-12-1984, The Writ Petition No.1172/85 was transfarred
to this Tribunal and numbered as T.A.N$.854/86 and disposed
of on 18-8-1988., It is stated by therapplicant that the'
defence of ths resﬁondents in T,A.No.854/1986 in seek;ng
to deny the applicant promotion as an Accountant was that
Discipliné;y Procesdiﬁgs.uere pending aaainst nim. The
applicant contends that in WP No. 985/82 the High Court

| (Comek) @~ ‘ )
'held that the CCS (GAA) Rules are not applicable to the
employees of the Office of the Accountant Generals and this

Judgment was confirmed in Writ Appeal No.754 of 1982. He

therefdre contends that there are no charges pending against

him and that he is fully eligible for the next higher

promotion of the Senior\ﬂccountant. But the same is bging
denied to him on the ground that the Discip;inary Prdceédings
alleged.tobe penﬁing against him, He states that the appoint-
ment to the pdst.of Senior Rccountanﬁ i; tdbe made from

among Accountants whd qualified in the DéLarfmental

Examinations oﬁl?asis of the  seniority subject te

rejection of  unfit by a DPC. He contends that he is

eligible and should be promoted on the basis of seniority

@_/
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sub ject to rejection of unfit, His representation request-
T

ing that he be considered .for promotion to #he post of
Senior Accountant dated 09—51-1989 proved futils. itlis
contendsd that deﬁial of the'ppomotidn is viplative Dé
Articles 14 anq 16 of fhe Constitution of India. He ﬁherefare
seeks a direction to consider h;m for promotion to th;
post of Senior Accountant in the éradekof Rs, i400¥2600.

|

with ePfect from 17-1-1989 on which date his immediate juniors

weve promoted in the category of ACCDUﬂtat;
| |
2. On behalf of the respondgnts'a counter has been
filed stating that esmee six months have not .passed since
. B | |
his makingLfEDresentatioh and therefore the application is
premature, Sﬁf far as the Disciplinary Proceedings commeni-
: . L |
ced against the applicant, it is admitted that despite the
pendency of the same he was promoted first as LDC and later
, : : |
as Accountant. It is houwever stated that these orders are
. :‘s\ ! (el
passed pursuant to the orders of the High Court. Lo far as
: : |
the decision of the High Court in Writ Petition No.985/82
as confirmed in the Writ Appeal No.754/B2 that the CCS
(Conduct) Rules not applicable to the employees under the

control of Comptroller & Audit General are caﬂcerneqj it

is comtended that the aforesaid Judgment has been-stayéd by

the Supreme Court on 04-04~-1989 in SLP (C) No.222/1988, Ind

contdesedoe
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view of the opendency of the SiLP and inview of the pendsncy
of the Disciplipary Procg@dings the case of the app;icant

for promatian to the category of Serior Accountant and the
findings of the Departmental Promotion Committee are kept

in a sealed ﬁover. It is stated that’ the charges,égainst

the applicént ars grave and punishable with a.Major penalty.
It is therefore contended that the applicant qaﬂnot be pro-
moted and keeping his casg 1in a ssaled cover ié not viulatiue
of articles 14 and ?é, It is\stated that the applicanticasse’
Wwill be consid;red'a?t@r completion of the Dis&iplinary Pro-

ceedings,

3. _Wie have heard tﬁe learned counsel for the applicant
Shfi V.Venkateshwar Ran and Shri G.Parameshuwar Rao, Standing
Coungel for Central Government, The guestion that ;rises
fbr determination is.whether the pendency of Disciplinary
Frnceed&ngs when he was a2 Class IV employée should be . bar

W

to -his promotion es Senior Accountant.Admittedly the Disci-

. I4
plinary Proceedings were commenced some timé in the year 1979

uhen the applicané was uorkiﬁé as Class-1V employ=e. 'The
penéency of the said Disciplinary Procesdings have nPt
findered or p;auented ‘His prﬁmgtiun to the higher categories
i.e. LOC and Accountant., No doubt the ;espcndenté have in

the past pleédsd that the Bisciplinary Froceedings are pending
anainst him and he éhauld not be promoted. - Houever in;ieurof

the long delay uwhich has taken place in completing the Disci-

plinary Froceedings, the High Court of Andhra Pradesh had issued

‘orders that the Disciplinary Proceedings should not come

m/
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in the way of .the promotions of the aoplicent, At every’
stege when he was due for the promotion the courts have

QGeen directing that the applicant should not be denisd., This

' is because & compliceted question 6f the lau had arisen in

regard to interpretation of Doraisuamy‘é casse reported in
AIR 1881 SC paée 783. A single Judge of the High Court and

a Division Bench-of the High Court havs held applying the

'said decision that the employees under the control of €am-

ptroller & Audit General of India are not governed by the

L. C. S. (Conduct) Rules anﬁ the rules are not applicable

to them. No doubt the_Suprgme Court had stayed thé order

passed by the High cou;t in.Upif Petition 985/1982 as con-

firmed in U.P.No.754/1582. Inview of the stay it follous

that it cannot be held that the charges have been guashed

and that the enquiry is not pending'égainst thé applicant.

: ) : th“%'ﬂrﬂ

Houwever it is not gnoun when the case will be,;decided by ths

Supreme Court. The Governmeﬁt of India has issued instructions
- Je g @7 L |

directing ad=hac promotionsL}n casés wherein there would be

long delays in completion ﬁf Disciplinary Proceedings. These

instructions are contained in Govt. of Iﬁdia 6epartment of

Personnel & Training'u.m.mn.zzoé/z/es/sstt.(E) dated 10.4.1989,

These instructions provide that there éhould be six month&g_

revieuv of sealed-coUer cases. It i; however contended by the

learned counse; for the Départﬁenf that this six months revisu -

would not apply to the Ease of the applicant siace the DPC met

only on January, 1989, The six months review can be taken by

. o
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the Department only 2 years after thé DPC had first met.
We are unable to agree that the case of the applicant should
not be considered till 2 years from January 1989 viz., the
data‘mf the Firsé~méeiing of the DPFC. vaiously the charges
Framéd in 1979 have not étuad in the uaylof the applicant in
petfting promoticon in various lower éategnries. .Equally sg
the charges should not be a bar’or ﬁiﬁder~him fram getting @
promoticn in\the categoryioﬁ Senior Accountant. ThHe 2 year
period refaerred in the iﬁstiuctiuns would refer to normal |
case of délay and ﬁct tﬁ a case of gxtraordinary delay in
completion of the Disciplinary pfaceedings as in thg instant
case, In cases uhére tﬁe Disciplinary_PEoceédings have been
pending long prior to thaxmeetimg.of the OPC the instructions
can be read doun to mean that the case of the applicanﬁ can
ge considered with in six months of the meeting uf.the DpRC
provided 2 years have expired from thé date Bga;;;ming of the
‘ : o
charges. We will accﬁrdingly direct that the case Df‘thé»
sppligant be considered in terms of Government of India,
Miniétry of Personnel & Trainirg 0.M.N0.22015/2/86 (E)
ayapwmy’hLJLA&BCANu R )
dated 1@—4—1989(énd if the applicant is Found fit anq sui-
tabls for Qromution, promotion may be accorded tDAhim. ‘The
guestion of retraspectiue-prmma?ionlfrum the daie of his
junior can be cansidgred only gftaz the conclusicn of the
Digcipiinary Proceedingé in the svent of the Supreme Court
helding in favour of the respondents on the guastion of the

Q._I
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applicability of the CCS (Canduct) Rules to the employees

'unuer the control of the Comptrcller & Accountant General
peoted by s B s
of India‘ This order hewswer i will not,preclude the res-

pondent from imposing any bﬁﬁishment in the category of

-

Senior Accountant in the event of the charges being
maintainable and employse being found guilty, With these
directions the application is allowed, No costs.

(D.SURYA RAD) ' (R.BALASUBRANMANIAN)
Member (37 . 3 Member (A)

Dr,  a™ F%mm} 1990.{

DEPUTY REGISTRAR(@){ T

To

1. The Accountant General (A&E), Andhra Pradesh, Hyderébad.

2. The DPeputy Accountant General (Admn. ), | " f
Qffice of the Accountant General (A&E),
Andhra Pradesh, Hyderabad.

f

3. One copy to Shri V.Venkateswara Rao, Advocate,
HeNo.1-1-287/27, Chikkadpally., Hyderabad.

4. One copy to Mr.G.Pérameswara Rao, CGSC, CAT, Hyderabad.
5. One spare copy.
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oueriooked far ths prowotion of Accountant =nd his juniar
was promoted. He had to file Writ Pectition No,117?/55 for
the promotion to the post of'Accountant with effect from
the date when his inmnedizte juniors were promoted., Pursusnt
< . o

to the Interim Dircctions of the High Court, the applicznt Wwab

promoted as Accauntznt with effect from 1=3-195%, Suhbhse-

- Quently the order of promotion was given &ffect to from

29-12-1834., The ulrit Petition N0.1172/85 wus transfParred
to this Tribunal ana numbered as T,A4.80.554/86 and disposed
of on 18-8-1933, It is stated Dy the epplicant that the
defence of the respondents in T,A,N0.554/1936 in sceking
to deny the applicant promotion as 2n Accountant Qas that
Disciplinéry Frocesdings were pending ageinst hinm. The
applicant contends that in 4P Wo., 985/32 the High Cou-t
(enomnet) @~ .
held that the CCS (8@AA) Rules are not zpslicable te the
employees of the 0ffice of the Agcoﬁntant Genzrsls and this
Judgment uas confirmed in Writ Appezl #n.754 of 1382. He
therefdre contends that there zre no charges pending against

him and that he is fully eligible for the next nigher

promotion of the Senior‘ﬁccountant. But the szme is being

deniad to him on the ground that the Disciplinary Proceedings

alleged tobe pending egainst him, He states that the appoint-

ment to the post of Senior Accountant is tdbe made from

£
[

among Aczountants whd quilified in the Jepsritmental
. : B . .
Examinctions DnLP851S of - the seniority subject to

rejection of wunfit by a JFC, He contends that he is

eligible znd should be promoted on Lthes basis of seniority

@_/
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABHD \
BENCH 3 AT HYDERABAD ¢

0.A.No.109/89. - | Date of Judgment: 9-2-3Q .

i.v.5.R.K.Sarma
esssApplicant
Yersus

1. The Accountant General (Accounts & Entitlement)
Andhra Pradesh, Hyderabad.

2. The Deputy Accountsnt General (Admn),
Office of the Accountant General (A&E),
Andhra Pradesh, Hyderabad,

.++sRespondents

COUNSEL FOR THE APPLICANT s SHRI V.VENKATESWARA Rﬂﬂ,gﬁyﬁﬁﬁﬁﬁ.-

COUNSEL FOR THE RESPONDENTS : SHRI G.PARAMESHWAR RAD, Sty G
%ﬂlﬂm“'thu“a—k-ﬁtmwﬁ-gwaﬂmmkﬁ

CORAp:
HONGURABLE SHRI D.SURYA RA0D : MEMBER (JudL)(I)
HONDURABLE SHRI R,BALASUBRAMANIAN : WMEIMBER (A)

(Judgment prepared as per Shri D.Surya Rao,
Member (J) -

- ot -

The applicant herein is now working as Accountant
in the O0ffice of the Accountant General, Andhralpradesh.
It is hié case that he was initisly appointed as Group-0
employee, He became eligible to the post of LD.C. in the

year 1978, His promoticn was however ignored on the graund
' beet B

that certain Disciplinary PFroceedings, commenced against him,

L

He filed Urit Petition WNo,4865/80 in the High “ourt of Andhra

Pradesh. The High Court allowed the writ petition and direc-

ted the reszpomdents to consider him for the promotien of LDC

with retrospective date, Accordingly he was promoted as LDC
Qe ofbs @
with effect from 29-12-1979. He wes passed the Department@l

Examination and became eligible for the pramotion to the

post of Accountant in the month of July, 1984, He was again

ﬁ contd...2..
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view of the pendency of theVSLP and inview of the pendLg;?;h
of the Disciblina;y Proceedings the case of the applicant
For‘prqmotion to the category of Senior Accaunt;nt and the
findings of the Departmental Promotion Comzittee =zre kept

inla sezled cover. It is sggteé that the charges agzinst

the applicsznt are Qraue and punishsable with a.Major.penalty.
It is therefore contended.that the applicant cannot bg p;o-
moted and keeping his case in a secaled cover is not violative
of articles 14 and 46, It.is stated that the applicantﬁcase

/

Will be considered sfter completion of the Disciplinary Pro-

ceedings.

J. We have heard the learned counsel for the applicant

Shfi U.UenkateshUar Rac and Shri G.Parameshwar Raog, Standing
Counsel for Central Gdvernmznt. The guestion that arises
for ?eterminstion is whether the pendency of Disciplinary
" Proceedings when he was s Clsss IV employece should be bar

. R |
to ~is promotion as Senier Accountant.Admittedly the Disci-
plinary Proceedings were commenced some time in the.year 1378 ..,
when the applicant was working as Class-1V employse. The
pendency ofmthe sezid Disciplinary Proceedings hszsve not
hin&ered cer prevented his promotian to the higher categories
i.e. LOC and Accountant. No doubt the'respondents have in
the past‘pLEaded that‘the Oisciplinary Proceedimgs are pending
againsf him aznd he should not be promoted., Houever invieuw of

the long delay which has taken place in completing the Disci-
|

. i . ’ . )
plinary Proceedings, the High Court of Andhra Pradesh had iscued

orders that the Disciplinary Proceedings should not come

'? s cond,.5
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ced against the applicant, it is admitted that despite the

ee 3 s
sub ject' to rejection cf unfit. His representation request-
ing that he be considered for promotion to-?he post of
Senior Acc;untant dated 09-G1-1989 proved futile. It is
contended that denial of the promotion is uiolatiue‘of
Articles 14 and 16 of the Constitution of India. He therefore
seeks a direction to consider h;m for promotion to the
post of Senior Accountant in the grade of Rs. 1400-2600
uith-e?Fect from 17-1-1989 on which date his immediate juniors

weve progoted in the category of Accountat.

2. On behalf of the respondents a counter has been
filed steting that simee six months have nct passed since
a e ‘

his makingLfepresentation and therefore the application is

premature, S%f far as the Disciplinmary Proceedings commen-

pendency of the same he was promcted first as LOC and later
as Accountant. It is however stated that these orders are
’ j £
passed pursuant to the orders of the High Court. Ao far as
. : ¢
the decision of the High Court in Writ Petition No.985/82
as confirmed in the Writ Appeal No.754/82 that the CCS

(Conduct) Rules nat applicable to theiemployees under the

control of Comptroller & Audit General are concerned) it

18 comtended that the aforesaid Judgment has been stayed by

the Supreme Court onr 04-G4~-1989 in SLP (C) No.222/1988, In

Q\/
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the Department only 2 years after the JPC had first mzt.

We arz ungble to aéree that the case of the applicznt should
not be cuniidered till 2 years Prom January 1539 viz,., the
date of the first meeting DF“the.DPC. Obvicusly the charges
framed in 1979 have not stood in the way of the applicant in
getting promotion in various lower categories. Egually so
the charges should not be a8 bar.or hinder him from getting a
promotion in the category of Senior Accduntant. The 2 year
period referred in the instructions would rzsfer to norosl
case of delay and not to a case of extraordinary delay in

completion of the Disciplinary Procesdings as in the instant

cazse. In cases where the Disciplinary Proceedings have been

pendiné long prior to the mesting of the DRC the instructions
czn be read down fo ﬁean that the case of the zpplicant can
be considered with in six monphs of the megting of the DPC
provicded 2 years hzve expired from the date ﬁga;:;ming of the
chardes. Je will accordingly direct that the case of thé
aspplicsnt be considered in terms of Zovernment of India,
fiinistry of Personnel & Trainino 0.H.Ho.22615/2/95 (£)

by Cpevey Inipanled Covae P
dated 10—4—1989Land if the applicsnt is found fit and sui-
tzble for promotion, promotian may he écqorded'to him. The
guestion of retrospective promation from the date of nis
junior can be considered aonly gfte: the conclusion of the

Jisciplinary Proceedings in the event of the Supreme Court

helding in Pavour of the respondents on thc questiocn of the

contd..?
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in the vay of the promotions of the applicant., At every

stege when he ues Hue for "the promoticen the courts have
heen directing that the épplicant should not be denied. This
is beceause ; cumpliceted question of the lau had arisen in
regard to interpretation of Doraiswamy's case reported in
A1 1931 SC page 783, A single Judge of the High Court and
a Dilvision Bench of the High Court have held applying the
said decision that the employees under the control of &fom-
ptroller & Audit General of fﬁdia are not governed by the
C. C. S. {(Conduct) Qules and the rules are not applicable
to them. Ho doubt the Suprgme Court had stayed the order
passed by the High cou¥t in Writ Petition 985/1982 ss con-
Pirmed in U.P.¥0,754/1982. Invieu of the stay it follous
that it cannot be held that the charges have been guashed
and thzt the enquiry is not pending against thé applicant,
. froal e
However it is not knouwn when the case will be;decided by the
Supreme Court. The Government of Indis has issued instructions
o e vt ®
directing ad-hoc promotionsL}n ceses wherein there would be
long deleys in completion of Disciplinary Proceedings. These
iﬁstructions are contained in Govt. of India department of -
Fersonnel & Training G.H.ﬁo.2205/2/36/53tt.(E):dated 13.4.1989.
These instructions provide that there should be six month55.
reviev of sealzd cover casss. It is howesver conténded by the
learned counsel for the Department .that this six months review
would not apply to the case of the zpplicant since the JPC met
only on January, 1939. The six months revieu can be tzken by
. o
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applicability of the CCS (Conduct) Rules to the employees

under the control of the Comptreller & Accountant General
: preted hay wt O rsints P

af India., This order hswswer will not(Preclude the reg-

pondent from imposing ardy punishment in the category of

Senior Accountant in the event of the charges being

maintainable and employee being found guilty. UWith these

directions the epplication is allowed. WNo costs.

Sd/-X X X X x

(D.SURYA RAD) | Sd/=X X X X X X
MEMBER (JUDL 3) ¢ .(R-gALssua?mmmm
- . : N e . Member (Admn,)

c our
entral Adminjg trativ

Hyderabad Bengs ™ ““‘fé t{%

Hyderabad,
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-

1.*§he Accountant General (A&E), Andhra Pradesh, “yderébad.
4 . :

2. The Deputy Accountant General (Admn.),
Qffice of the Accountant General (A&E),
Andhry Pradesh, Hyderabgd. k

3.'5ne copy to Shri V.Venkateswara Rao, Advocate,
HeNo.1~1-287/27, Chikkadpally, Hyderabad.

4, One copy to Mr.G.Parameswara Rao, CGSC, CAT, Hyderabad.
One spare CoOpYe. ’
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