Central Administrative Tribunal
HYDERABAD BENCH : AT HYDERABAD

0O.A.No. 941/89 Date of Decision : kﬁm.wm
T.ANo. o : .

V., Vijay Kumar : Petitioner.

Mr. K.5.,R. Anjaneyulu : ' Advocate for the

é petitioner (s)
Versus .

Secretary to Govt, Min,of Defence,
New Dplhi and 3 gthers Respondent.

Mr. N, Bhaskara Raon, Addl. CGSC Advocate for the
' Respondent (s)

CORAM : . |
THE HON'BLE MR. J.NARASIMHA MURTHY, MEMBER (JUDICIAL) i

THE HON'BLE MR. R. BALASUBRAMANIAN, MEMBER (ADMN.)

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgment ? WY "‘
4. Whether it needs to be circulated to other Benches of the Tribunal ?

5. Remarks of Vice Chairman on columns 1, 2, 4 .
(To be submitted to Hon’ble Vice Chairman where he is not on the Bench)
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IN THE CENTRAL ADMINISTRATIVE TRIBUN@L : HYDERABAD BENCH

AT : HYDERAEAD

0.A. No.941/89 Date of order: Ulﬁ;;b.1991
Betuween X
¥V, Vijay Kumar .o Applicant

Vs,

1. Tha Sacretary to
Governmant, Ministry
of Defence, New Delhi.

2. The Engineer-in-Chief,
Army Hqrs., DHO/PO,
New Delhi.

3. The Chief Engin=er,
Sputhern Command, Pune.

4, Garrisun.Engineef,
Air Force, Hakimpet,
Secunderabad, oo Raspondents

Appearance

For the Applicant Shri K.S5.R. Anjaneyulu, Advocate

For the Respondents Shri N. Bhaskara Rao, Addl. CGSC

.

Coram
THE HON'BLE SHRI'J, NARASIMHA MURTHY, MEMBER (3)

THE HON'SLE SHRI R, BALASUBRAMANIAN, MEMBER (A)
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(Judgement of the bench delivered by Shri J,Narasimha
Murthy, Hen'ble Member {(Judicial)
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The ﬁatitiane; in this application who was dis-
missed from service, has filed this application tn\call
for the records resting uith the case and declare the
ordsr of CE, SC PUNE in his memo Nu.130806/1)ﬂ2/140/£10
-dt.5.3.89 awarding the punishment of dismissal and alsa
the order of the Engineer;in—Chief Army Hgrs., Nsw Delhi
in his Memo an?BGSS/aso/aé/EID dt.3.1.30 impesing the
punishment of compulsory reztirement as arbitrary, illsgal
untenable; and to reinstate the applicant with promotion
fg\the grade of Supdt, £/M Gr.I as ordered in CESC,Pune
letter No;15u1/1/s/84/£19 (R-DPC) dt.9.7.85 with all cnn;
sequential benefits including pay and allpwances, incre;

ments and seniority,
Tha facts of the tase are briefly as follous:

The applicant was appointed as Superintendent E£/M
Gr.II(permanent) in MES on 30,8,1977 and completed 12
years of service without any adverse remarks. While so

the Garrison Enginaer, Air Force, Hakimpet, Secunderabad

by his memo dt.,15,5.87 issued memo dt.15.5.87 issusd

memorandum of chargés under rule 14 CCS (CCA) Rules.
- : 1
The applicant pleaded not guilty. Simeethe memorandum of
- )
chargs and imputationsw=re not signed by the GE (AF)

£ - (Contd,..)
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the same were returnsd as desired by GE (AF) in his

memo Na.103/uuK/1ia/El dt.23.5.87, The GE (AF) vide

his memo dt.17.7.87 directed the applicant to attend
court af Inquiry on 28,7.87. It was stated in the

said order Sri Anand Prakash wes the Enquiry Officer

and K.P.Srinivesan was tha Presenting Officer to whom
copises wers marked, Az it stood thus, ths officiating
Chief kngineer, Madras Zone, issued memo dt.24,7.87
appointing Sri X.C. Shanker, ASW, Office of CE ﬁZ Madras
as 1.0.,, Ths GE (AF) Secunderabad was disciplinary
authority who issued the charge memo and alsoc appointed
10 and P0. The pfficiating Chief Engineer, Madras Zone
has no jurisdiction te appoint 1.0 as he is not the
disciplinary authority that issued ths charge memo.
Therefore the éppointment Df Sri Shanker as I.0., is
illegal, inoperstive and invalid. The proceedings con-
ducted by Sri Shanksr as I:U., are vitiated and the pu-
nishment based on vitiated procaedings is. liable to be
set aside on this ground alpone. There is no cancellation
of appointment of Sri Anand Prakash, I.0 and also Sri
K.C. Shanker was appointed as I.0., by Bffg.' CE, Madres
Zone, It méy be seen that when Ananda Prakash was
appointed as I.0., the applicant submitted his represen-~
tation dt.5.10487 clearly pointing out that the appointment
of Ananda Prakash has not been cencelled by the G.E.,
Secunderabad. The same was also confirmed by the G.E.,

Secunderabpd on 12,10,87. There is no pravision in

(Contde....)
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Rule 14 for preliminary Inquiry after charge memc
is‘issued. The same is illegal. The applicant
immediztely submitted his representation dt.25.11,87,
The said I1.0., Sri K.C. Shanker conauctad the procea-
dings of pfeliminary hearing on 14.12.87. The applicant
nleaded not guilty and submitted that preliminery
inquiry should have beeﬁ cﬁnducted before issue of
charge shaet ﬁﬁ arrive at the conclusion that a prima-
facie case exists or not. In the instant case no
preliminary enquiry was conducted as is evident from
1.0. order dt.6:11{8%.l There cannot be any preliminary
enguiry after charge memo is issued, The disciplinary
authority who has issued ths charge sheet alone has to
appoint an I1.0., ‘The:ef’ore the a,ﬁpointment of Sri S.K
Maha jan as I1,0., is‘invalid, inoperative and illegal.
The signature of the applicant was not obtained on the
proceedings and these proceedings were not recorded in
the presence'of the applicant. The applicant submitted
a representation to the I.0., on the same day i,e.,

on 12.9,88. Moreover the report of the I,0., was alse
not furnished te ths applicant before the disciplinary
authority imposed penalty, the applicant has no oppor-
tunity to pointout the irregularitiss snd illegalities
to the disciplinary authority that is fatal to the
cass and so the petition has to be zllowed on thot
around alone.

v
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The respondents have filed a counter denying
all the pstition contents, Immediately after the issue
of memorandum of charges to the applicant Enquiry Officer
aﬁd Prese%&ng‘ﬂf?icer?.e., Sr% Anaﬁda Prakash and
K.P. Srinivasan were appointed. But due to receipt
of posting order to Sri K.P,Srinivasan, P,0., and
pre;engggement of other officers including few invalved
with the case as witnesses, no officer was left for
detailment.  In such cira mstances, the C.E., Madras
Zonz, Madras was requested to nominate one officer to
deal with the cese as I1.0., Subsequently, the reguest
was considered by the CE, Madras Zone and accordingly
Shri K.C. Shanker, was nominated as ITD., to inﬁuire
into the cese. Due to some administrative reasons, the
ehquiry was not completéd and subseguesntly the orders
were cancelled by the C.E,, Madras Zone, Although the
appointment of E.0., issuad by the G:E.; Secunderabad
was not cancelled%ut the same was superceded by issuing
of a fresh order by CE, Madras Zone. Hence contantion
of the applicsnt is not correct, The preliminary enquiry
was hela only for the purposs of collection of facts in
regard to the conduct and work éF the Govt. servant,
The proceedings conducted by the officer is in order and
progressed strictly és per the rules., The proceedings
on 12.9.68 were conductea as per the daily ordsr sheet

which were signed by the Inquiry Officer and Presenging

V4
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Dfficer ., -The Enquiry Officer never threatened ths

'

petitioner stating that he will conduct an ex-parte

enquiry, The Enguiry Officer has correctly made tha

enquiry: The disciplinary authority based on the !
, _ !

evidence and thes enquiry raport imposed penalty andlit

is not recessary to give the Govt. Servant an opportunity

to represent on the penalty proposed to be imposed.| The

act of the disciplinary suthority in imposing the penalty

[#4]

is strictly as per the rules, According to the res-

pondents the enguiry was done as psr the rules and the
|

‘ |
punishment was given besing on the enquiry raport and

there are no irregularities in the enquiry report and
in awarding the punishment. For the reasons statsd the

petition has to be dismissed with costs.

The petitioner has filed a rejoinder contending

almost all the facts stated in thes petitian,

We have heard Shri K.5.R.Anjansyulu, learned counsel

for the applicant and Shri Naram Bhaskara Rago, learned
Standing Counsel for the rasnondants. Apart from the
other contentions raissd in the patition the counsel for

the petitioner reljed upon the Supreme Court decision in

!

{(Contde....)
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Union of India Vs. Mohd. Ramzan Khan (Judgments Today
1990(4) S,C, 456) stating that a copy of the Inquiry
Officer's report was not given to the petitioner before

the punishment was awarded, On that ground a}one the
petition &Ex is to be allowed setting aside the impégned
order dated 9.3,1989 and the appellate order dated 3.1,1990
with all consequential kenefits and reinstatement with
promotion to the grade of Superintendent Grade~I. In

the case of "Union of India and others Vs, Mohd, Ramzan

|
Khan" (JT 1990(4) SC 456), their lordships held as follows:-

We make it clear that wherever there has heen

an Incuiry Cfficer and he has furnished a

report tolthe disciplinary authority at the
conclusion of the incuiry holding the'delinq&ent
guilty of all or any of the charges with proéosal
for any particular punishment or not, the delin-
guent is entitled to a copy of such report and
will also be entitled to meke a representation
against it, if he so desires, and non=-furnishing
of the report would amount to violation of rﬁles
of natural justice and make the final order liable

to challenge hereafter."

Following the above decision of the Supreme Court,
we set aside the impugned order of dismissal from service
in No,130806/1/M2/140/EID cated 9,3.1989 passed by tLe
3rd respondent and the consequential order No,78655/860/89/
EID dated 3.1.1990 passed by the 2nd respondent imposing

the punishment of compulsory retirement, We direct the

respondents to reinstate the applicant into services™

——y

This decision may not preclude the disciplinary authority

b
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from revising the proceedings and continuing with it in
accordance with law from the stage of supply of the inquiry

report in case where dismissal or removal was the punishment.

‘The application is accordingly allowed. There will

be no order as to costs.

‘ (J.NARASIMHA MURTHY) (R.BALASUBRAMANIAN) \
\ Member {(Judl.,) Member{Admn. )

. ™
Dated: [41~ February, 1991. ey
1<~ Deputy Registrar (J)

1. The secretary to Government, i
Ministry of Defence, New IDelhi.

‘..2. The Engineer~in-Chief, Army Hgrs,
DHQ/PO, New Delhi.

3. The Chief Engineer, Southern Command, Fune.

4, The Garrison Engineer, Air Force,
Hakimpet, Secunderabad.

t

5. One copy to Mr.K,S.R.Anjaneyulu, Advocate, CAT.Hyd.Bench.
6. One copy to Mr . N.Bhaskara Rao, Addl, CGSC.CAT.Hyd.Bench

7. One copy to Mr.J.Narasimha Murty, Member (JUDL)CAT.Hyd.
8. One copy BExXMmxR. spare. :
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