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‘JuSgement of the Division Bench delivered by

Hon'ble Shri A.B.Gorthi, Member (Admn,).

The applicant .. while working as Branch Posﬁ Master
(B+P.M,)T.Suchikonda, Yellamanchili Taldk was put off duty
w.e,.f, 7;3.19867and was subjected te deéartmental diéciplinary
proceedings which concluded on 28. 6. 198¢ with the imposition of
the penaley of‘remOQal In this appllcatlon the applicant's

prayer is for payment of full wages from 7,3, 1986 to 31.1,1987,"

'sub51stance allowancerfromrl.2.1987 to 30.4.1987 and for full

wages from 1,5,1987 to 28,6.1989,

2. | ona complaint made by one P;G;Neidag the applicant &
waS put off duty on 7.3.1986. &S the allegation against the
aﬁplicant was that he mis-apprOprieted e sum of &s.2,734/- f;om
the S5.B. account and R.D. account of P.G.Naidu, the applican£
refunded the said amount on the specific assurance given to him
that no further aCtlon ‘would be taken agalnut hlm.__Even then
the put off order was ratified, a charge memo was served upen

him and .after an enquiiy he was removed from Service on 28.6,1989

'Although the applicant alleged certain irregularities in the

conduct of the'enquiry, he did not choose to challenge, in this
application,Athe order of his removal' He restricted the
challenge #o the validity of the order putting him off duty and

the Lonseqaentlal denial of wages/subsistanca allowance bo him,

3. The respondents stated in their counter affidavit

that on & complaint recfived from Sri P.B.Naidu, the Sub-Division-

al In5pector Yelamanchall was directed to inquire into the

'case. On hls enquiry on 7 3 1986 it .was found that the applicant

withdrew various sums totaling &.2,734/— from the S5.B. aeeount
ehd_the R,D, account of Sri PL%.Naidu, withoﬁt the lattefé
knowledge; .The statement of'Sri P;G.Naidu.ha was recorded on
7.3.1986 and 8.5.1986. Mere over the appiicant himself agreed

to refund the sum of #.2,734/- on 8.,3.1986, The respondents
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' contention is that a prima facie case was established on

7.3.1986 itself and as the alleged offence involved moral
turpitude the order putting him off duty wes not only proper but

was in the interest of service.

4, | Learned counsel for the applicant elabarately

contended before us that the respondents were not justified in

ordering the applicant to be put off duty w.e,.f. 7,3.1986,

where as a chargememo was served upon him only on 31,1.,1987,

Further, the respondents weré:not.justified in putting off

| the applicant from duty for a period exceeding 120 days., lLast

but not the 3tet, the issue agitatedveh?mently'bylkhe learned

counsel for the applicant was that Rule 9 (3) of the ED.A.

Conduct and Service Rules 1964 (the Rules for short ) having been

declared u1trapir§Es by the Eangalore Bench of the Tribunal, <

_the applicant'ﬁould be entitled to subsistance allowance.

5. On the question as to when an employee can be put off

duty, Rule 9(1) of the Rules provides as under:

"Pending an enquiry intc any complaint or
allegation of misconduct against an employee,
the appointing authority or an authority
to which the appointing authority is
subordinate may put him off duty,

FProvided that in cases involving fraud or
embezzlement an employee holding any cf the
posts specified in the Schedule to these
rules may be put off duty by the Inspector
of Post Cffices, under immediate intimation
to the appointing authority."

The ‘afore.said rule position wés sufficiently clarified in the

D.G. PLT letters dated 23,3.1978 and 16.1.1979., It is clearly
indicated that an E.D. Agent may be put off duty only during the
péndency of the enquiry and not when any enquiry is merely

. ! ) 3 I 3 &_ l ‘&
contemplated, A further clarification was eeﬁ%eﬁégé'therein that

~an E.D. Agent can be put off duty even before the initiation

of the disciplinary proceedings prbvided there is alﬁ;z;;:}aCie

case against him and the nature of the offence is such that
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dismissal will be the probable penalty., chevet, it is not the
. | Vintention of the instructions that an ED Agent be put off duty
| merely on the ground of éﬁggizﬁiggl The facts of tne E%ES%%E&? £.
case would show that as on 7.3.1986 and immediate preliminary 5
enquiry wWwas conducted by recording the deposition of the compfz;;;;ti

The applicant also seems to have accepted his'guilt'hnd agreed

to refund the amount allegedly misappropriated by him. Notwith-

e
standing that be subsequentlys f = zhis positicn, it cannot

L g =y’
be said that the order putting him off duty was made on mere
- Letevy a4 :

5, exder without due enquiry. In these circumstances we are
cf the view that the applicant was put off duty in accordance with
rule 9(1) of the Rules and that the action of the respondents is .

not in violation of the relevant instructions issued by the DG P&T.

6, Admittedly the applicant remained put off duty for moquhan
120 days. There can be no doubt that the relevant instructions

. 4,
issued by the DG P&T ex%rted all concerned that an ED Agent may not
remain put off duty forfa period exceeding 120 days. The instructions
. o ardt  dlachoey 3.
issued by the DG P&T @:@er-disee%%y ir nature and cannot be held
to be mandatory,., Deviation from the .said instructions would not
‘render the order of put off illegal on the ground that the period

- ewces de b ID e - U= , L

for which the applicant was put off dut%h?ould e said to be
deplorable but in the circumstances of the case where the applicant
stood accused of a very serious charge, the fact that the period for

which he remained put off exceeded 120 days would not make it

illegal.,

7. Even 1f the order of put off was in order, the applicant
would neverthless be sntitléd to subsistance allbwanée,.so'contended

_jthe-learned=counsel for the applicant. 1In 5upportjhe placed
reliance on a Judgement of the Bangalore Berich of this Tribupal in
the case of Peter J. D'SA V. Union of India(1989)9 ATC .225, In

4
that case the- Tribunal held as ultravé%eas Rule 2 (3) of the Rules

which lays down that an ED Agent shall not be entitled to any
7 . : P L@ﬁ
a\lowance for the period for which he is put off duty. <
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Ehfﬁjhelé that Rule 9(3) would become NON EST and could not therefor
be enforced. The question of payment of subsistance allowance if

any was left to the Govt. to be resolved with due regard to the
,-U-E
¢ un:.cq nature of the EDA service, It is not the case of the: appllcant

counsel that any new rule has since been 1ntroduced allow1ng payment
&
4Rl

. Executive function of cetermlﬂg? g% the subsistance allowance, if any

of subsistance allowance. Aeeea&eag&q'ﬁb cannot asgumed the

shou]d be granted to an Rk ED Agent 11ke the appllcant who is put off
.duty. The Tribunal does not 1eglslateﬂ but may 1nterprete$ and may
. even enforce the legislated laws, Accordingly the applicant will |
not be entitled to an order from us directing the respondents to
" pay any subsistance ailowance to him for the period or a part of
the period fcr which he was put_Off, His prayef for granting full

- o _ ole_~
wages for the pericd he essume remained put off duty alsoc ekserves

{tc be Pejected for the reasons already stated,

8. In the result the application is dismissed without {_ 7

‘any order as to costs,
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(A.B.GORTHI) {T.CHANDRASEKHARA REDDY)
: Member (Admn.) _ : Member (Judl,)

HDated:‘ ;b%DOctober, 1992 Deputy RegiStrar(
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