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"’E" IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:AT HYDERABAD,

0.A.NO,743 of 1989 Date of Order: 25-9-88
Batuesen:
falaiah Mysiah, : ' . ...Applicant,

and

1. The Divisional Railuway Manager,
Hyderabad(NG) Divisiong
South Central Railway, Secunderabad.
and 2 others.
... Respondents.

FOR THE APPLICANT: MR.V.KRISHNA RAD: ADVOCATE
FOR THE RESPONDENT: MR.N.R.DEVARAJ: S.C, FOR RLYS.

CORAM ¢

HON'BLE MR.D.SURYA RAD: MEMBER(JUDL)
. _ AND . '
HON'BLE MR.D.K.CHAKRAVORTY: MEMBER (ADMN)
(JUDGPENT OF THE BENCH DELIVERED BY HON'SBLE
MR.0.SURYA RAO: MEMBER{JUOL) :
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ORIGINAL APPLICATION NO.743 of 1989

__.____-.__.._-___..._...__...._____...__.._...-_

ORDER OF THE BENCH: DELIVERED BY HON'BLE SHRI D.SURYA RAQ, MEMBER(J) .

The appliéan£ herein who was" a Black Smith Gr.II in
South Central Railway,jmanmad, has filed this_applicatioﬁ
questioning the Order No.YW/452/WIV/DAR dated 29.9.1988
passed by the 3rd respondent (Divisional Enginger South,
south Ccentral R%ilway, Secunderabad) removing him from service.
The order of removal dated 29.9.1?88 was confirmed bg the
1st respondent in his letter-‘L\'Io.YW/4SE/WIV/DAE/South/MG/Pt.III

dated 11.5.1989,

2, vWie have heard the learned counsel for the applicant

"Shri V.Krishna Rao and the learned Standing counsel for the

respondents Shri N.R.Devaraj, SC for Railways. The learﬁed
counsel for the applicant, apart from the other contentions
raised in the application, seeks to rely on.the Full Bench
decision of this Tribunal reported in"1988(2) SLJ 277 (CAT)

(shri Gafoor Mia & Others Vs. Director, DMRL, Hyderabad)" and

the Full Bench decision of xhaz New Bombay Bench of this Tribunal

reported in"1988(3) SLJ 449 (CAT)‘(Shri Prem Nath K.éharma vs.
Union of India and others)". He contend; that the applicant
could have been fEmoﬁed from service 6n1y by an order of the
General Manager as an appolnting authority and not byithe
&kwkakammkﬁ%xkkm&yx&amaganxxﬁmiMxxammaw&kﬁ&a&km&yxxS&mmn&&R&h&&
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South Central Raiiway, Secundérabad nor by the Difisional Railway
Manager, South Central’Railwéy, Secundefabad in thé instant case.
The Full Bench decision of this Tribﬁnal in "Gafoor Mia and
others Vs. Di;ector,'DMﬁL (1988(2) sLJ 277 (camy reads as

follows:=

;Evidently, to make the position certain, where there
is more than one appeinting authority, the Rule Making
AUthority thought it necessary to define the term
"appointing authority" as the highest-among them.

LIt is by virtue of delegatfon that appointment to
Class III and Class IV posts may be made by an
officer subordinate to the General Manager but the
General Manager'aléo continues to be competent to |
make these appointments, and amongst the Officers
competent to appoint, the General Manager happens
to be the highest authority. Hence, sc far as Class
TIII and Clags IV Railway Servants are concerned,
the General Manager alone would bé the "Appointing
Authority" within the meaning of the defipmition of
."Appointiﬁg Authority" contained in Rule 2(1){a)."

The Rule Position was summarised as follows:-

"(1) As an appointing authority only the highest
among the appointing‘authorities, is competent to
impose any of the penalties including the penalties

specified in Art.311,

(ii) Any appointing aufhority, if constituted speci-
fically as a disciplinary authority, may impose any
pehalty as authorised under the rules governing
disciplinary proceedings, but, such disciplinary
authority‘canhot impose penalties specified in
Art.311 unless that authority is also the authority
which had appointed the particular Govt. Servant or
is an authority equivalent or superior in rank to
such authority. '

(iii) A de%egate of an appeinting authority, by
virtue of more delegation of the power to appoint,

is not competent to initlate disciplinary proceedings
or impose any penalty.
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(iv) A delegate of an appointing authorlty can
initiate disciplinary action and impose pena1t1es
against a Govt. servant only if he is constituted

as a disciplinary authority under the rules.,
KXRX XXXX XXX XXXK KK

In regard to 1n1t1at10n of disciplinary proceedlnqs
under the Rallway Servants (Discipline & Appeal) ;
Rules: - !
(1) The President or any other authority empowered |
by the President by a general or speclial order and l
any disciplinary authority directed under Rule 8(1)1
(b) of the Railway servants (Discipline & appeal)
Rules to institute dlsCLpllnary proceedlnqs agalnst:
any Railway Servant on whom that dlSClpllnary
authority is competent to impose any of the penaltles
specified in Rule 6 may initiate dlsc1pllnary proceem‘

dings for impoging any penalty.
|

(ii) Insofar as a non-gazetted Railway servant is
concerned only an authority ddmpetent to impose a
major penalty may initiate disciplinary_proceedings—}
for imposing a major penalty." }

I
’

Relyiﬁg on the above decision, the learned counsel for the:
i

wi. applicant cbntehds_that the applicant, who is a Class IIT
employee ‘in the Railways, could have been removéd by the
General Manager, S.C.Railway. He also states that the }.
disciplinaryﬁauthority did not furnish to the applicant. a

copy of the Enquiry Report and give him an opportunity to
‘ ‘ I

make his representation against that report before it passeé
‘the impugned order. This is contrary to the decision rende;edl
by the Full Bench of the Central Administrative Tribunal, Netw
Bombay Bench reported in 1988(3) SLJ 449 (CAT) wherein it was

held as under:-

"Even after the amendment of Article 311(2) by the

42nd Amendment, the Constitution guarantess a
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reasoaable-Opportunity to show éause against the
charges levelled against the charged officer during
the course of the enquiry. 1In order to fulfil the
constitgutional requirément he must be givén an
opportunity to challenge the enguiry report also.

The Enquiry.Officer enquires into the charges, the
IevidenCe is recorded and the charged officer is ‘
permitted to cross—examine the witness:s and challenge
_the documentary evidence during the course of the
enquiry., But‘the enquiry does not conclude at that
atage. . The enquiry conéludés only after the material
is considered by-the Disciplinary Authority, which
includes the Enquiry Officer's report and findings f

A on charges. The énquiry continues until the

‘matter is raserved for recording a finding on the
- charges and the penalty that may be imposed.

Any finding of the Disciplinary Authority on

the baéis of the Enguiry Officer's report which

is not furnished to the charged officer, would,
therefore, be without affording a reasocnable
opportunity in this behalf ta the charged officer.

It therefore follows that furnishing a copy of the

enquiry report to the dharged officer is obligatory.”

3. Following the above decision, we hold that the enguiry
is vitiated and thg ordgrs imposing the penaléy of removal

from service upon the applicant dated 29.9.1988 as confirmed

by the 1st reppondent in higs order dated 11.5.1989 are quashed;
This, however, will not.preclude the respondeats from supplying
; a copy of the gnqui}y report to the applicant and give him an
opportunity tolmake his representation and proceedings to
complete the disciplinary proceedings from that stage. TIf thé
respopdents choose td continue the disciplinary proceedings and

complete the same, the manner as to how the period spént in

the proceedings should be treated would depend upon the.ultimate

c-cl5




)

1.

- 2.

6.
7. One spare COPY.
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The Divisional Railway Manager,
Hyderabad(MG) Division, ) '
South Central Railuay, Secundarabad,

The Senior Divisional Enginger,
(Co-nrdination)(ﬁﬁ),

Hy derabad (MG) Division,

South Central Railway, Secunderabad.

The Divisional Engineer(South),’

Hyderabad( MG) Division,

South Central Railway,

Secunderabad. - }

One copy to Mr.V.Krishna Rao, Advocate,
12-11-1444, Boudhanagar, Secunderabad4500 361,

Bne capy to Mr.N.RiDevaraj, S.C. for Rlys,,
CAT, Hyderabad,

One copy to Hon'ble Shri D.K.Chakravorty, Member (Admn.)
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result of the case. - Hothing said herein would affect the
decision of the Disciplinary Authority. At the same_time,
this order is not a directi@n to necessarily continue the
Disciplinary Procéedings. Tﬁét is entirely left to the
diséretion of the Diéciplinary Authority. The applicant

be reinstated to duty with all consegquential benefits -and

arrears of salary.

4, We are not going into the guestion whether fhé_
competent authority has not passed the order of removal as
defined in Rule 2(i)(a) since we are setting aside the order
Qf removal mereiy on the priﬁciple‘laid'down in 1988(3) SLJ 449
{caT). if the respondents choose to continue disciplinary
proceedings against the appliéén£, it is open to the applicant
to raise‘the.contention viz., that the 3rd respondent is not

the competent authority.

5. The application is accordingly allowed. There will

be no order as to costs.

(Dictated in the open Court).

‘ . . ! .
{D.SURYA RAD) (D, K, CHAKREVORTY) '
Member{Judl.) . Member {Admn. )

Dated: 25th September, 1989, 4 e -
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