IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

HYDERABAD BENCH : HYDERABAD

U.A.Ng.734 of 1989, Date of Judgment : Y~ 6-4Q .

K,HameMohan Hao
P oAppliCant

Versus

1. Unicn of India, represented by
Sacretary to Government,
Ministry of Railways, Rall
Bhavan, New Celhi,

2, Joint Secretary (E), Ministry
of Railuays, Railuay Board,
New Delni,

3. General Manager,
North Egst Frontier Railway,
Maligaon, Guuahati {Assam)-781 011,

«essfRespondents

Counsel for the Applicant : M/s S.Suryaprakasha Rao &
K.Kanaka Raju

Counsel for the Respondents : Shri f.Venkatarama Reddy,
5C for Railways.
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CORANM

HONOURABGLE SHRI DL.SURYA RAGC : MEMBER (JUDL)
HONOURABLE SHRI R.GALASUBRAMANAIAN : MEMBER (A)

(Judgment  of the Bench prepared by Hgn'ble
Shri D.SUrya Rao, Member (3) ).
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The applicant/is a Railway Officer, while

L _

working as Deputy Chief Signalijand ﬁi%ﬁﬁgwﬁ§§Engineer
Last tier

(Dy.C.5.T.E.) at Guuwshati in North/Frond/Railuay

was prematurely retired from service under an order

dt.4-6-87 issued under Rule 2046 (h} of the Indian

Railway Establishment code., The applicant guestioned

"
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this order in 0.A.No.450 of 1987 before this Tribunal,
The Original Application was allowed on 5-6-1988 holding

N &
thatkprder of retirement was illegal amd that the appli-
cant should be reinstated to service with all conseguential
bensfits viz., arrears of Pay less the payments made to
him pursuant to and after the impugned order and counting
of sarvice for all purposes vwiz., from 11-5-1987 to the

w4 1 Shabenn e B—
date o zedizemdri, Persuant thereto the applicant was

O i

reinstated into ssrvice pursuant to an order of the
East oy

General Mansger, North/Frontier ﬁa;iua;<§£.14—12~1988.

The General ﬁanaéer further directggi’hon 30-1-1988 that
the period from 11-5=1987 to 13-12-1988 be treated as duty
and that the applicant would be eligible for fully pay and

By P

allowances for the said period. 1t is alleged thatkﬁhe

notice period from 11-5-1987 to 10-9-1987 the applicant was

treated as on duty at Guwahati and paid full salary and
allowances due to him including House Rent Atilpwance of
Cuuwahati amounting to Rs.500/- per monthgand Specialmﬁggi}
Allowance of Rs.400/~ per month, This was despite his not
being present at Guwahati during the period /.)betueen
11-6-1987 to 10-5-1987, It is alleged that for the period
11-9-1987 to 13-12-1986 the specialcﬁﬁiijjallouance and
House Hent Allowance emreé wers not paid to the applicant,
The applicant made several reprezentations ciaiming these

amopunts but they were not -.paid. The applicant later

s
came to know that despite se@nction of the competstwe
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authority to pay thess amounts the same uwas vithheld on
an gbjection raised by the Accounts Branch, The applicant
thersupon filed contempt caseg No.22 of 1889 to take action
faor nen-payment of the amounts. The contempt case was
disposed of on 17-7-1989 holding that the applicant was not
entitled to the amounts on the basig of a letter dt.28-8-584
produced by the Railway Counsel to the effect that officers
who are aon lszave or training are not entitled to the
Special duty allowance unless in actual sepvice in the Nprth
' Ty ocda @
tast Region. Thess-eeders uas passed in the absence of the
counsel for the appiicant and the maplicant)uhm could not
attend count on that day for valid and proper reasongy -
Since the correct legal position could not be placed before
the Tribupal un 17-7-1989’fﬁe present application.is filed
claiming that the applicant is sntitled to Special Duty
‘at

Allowance at Rs.400/- p.n, and H.R.§./Rs.500/~ p.m. for the
period from 11-9-1987 to 13-12-1988, It is contended that
para 1805 of the Indian Railuay Establishment Code VYol.II
provides that on re-instatement of a Railway Employee who

]
has been prematurely retired the intervening peried shil

L
be ireated as duty for sall purposes including psy ard
alliowances under this provision. The applicant is entitled

IS :

to Special i Allowance and H.R.A. throughout the period

he was illegally kept out of duty, Reliance is also placed

an AIR 1986 SC 210 in suppart of the claim that all emolu-
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ments due to the applicant should be paid as though he was
in service. Since the guestion involved is a legal ques-
tion viz,., whether ths applicant is eligible for the
emoluments claimedj “We have proceeded with the case and
heard the arguments of éhri S.53urya Prakash Rao counsel
for the applicent and Shri P.Venkatarama Reddyy learned

standing counsel for the Railuays.

2. The short questicn .is uhether the applicart

is entitled to HRA ~-+ and SDA,payable to all officers
" East
posted to the North/Frontier Railway despite his not being

there during the period of premature retirement. The con-
tentions put forth by Shri Suryéprakash Rap are two

J

?irst that even during the notice period of three months

the applicant was not at Guuwahati but he had been paid these

H.R.A. and 5.D.A. amounts and on the same 2"3109¥ he

is entitled to the ssid amounts after expiry of the notice

periocd till the date of reinstatement. The sscond ground-

which he claims

Rule 1805 of the Railway ELstablishment Code entitle him to
these amounts. The said provision is extracted hersunder @

"1805.(1) If on a review of the case
referred to in Rule 1802(a), 1803(a), either
on representation from the railway servant
retired prematurely or otherwise, it is deci-
ded to reins ate the railway servant in

n—"
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service, the authority ordering
reinstatement may regulate the inter-
vening period between the date of
premature retirement and the date of
reinstatement as duty or as leave of
the kind due and admissible, including
extraordinary leave, OI by treating it
it as DIESNON depending upon the facts

and circums tances of the case?

Provided that the jntervening period

shall be tre%? as a period spen@-on
duty for all purposes including pay and
allowances, f it is specifically held by the
authority ordering reinstatement that the
premature retirement was itself not justified
in the circumsgances of the case, or if the
order of premature retirement is set aside

by a Court of law,

(2)Where the order of premature retire=-
ment is set aside by a Court of law with
specific directions in regard to regula-
tion of the period between the date of
premature retirement and the date of re-
instatement and no further appeal is pro-
posed to be filed, the aforesaid period
shall be regulated in accordance with the
directions of the court,

Shri Suryaprakash Rac also reljes on the decision of the
Supreme Court reported in AIR 1986 S.C. 210 and the
‘unreported decision 1in Civil Appeal No.4284/ 1988 dated

12=1=199 0 (Union of India and othefs Vs.K.T.Sastry). ®r

A.I.,R. 1986 SC 210 (B.Prabhakar Rao Vs. State of A.P.) &
that~was a cassg wherein a large number of employees of t
State of Andhra Pradesh were retired due to reduction of

the age of retirement from 58 years to 55 years. The [

pondents Supreme Court while directing reinduction or

)/
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that the employees be paid compensation equal to the
total emoluments which they would have feceiued had
they been in servica. Again in Civil Appeal No.4284/1988
(Union of India Vs. K.T.Sastry) wherein while upholding
the right of certain civilian employees in Defence

Wi
Service organisationd to continue upto 60 yearsJ Supreme
Court come down heaviiy on the Appellant Union for not
implementing the order of the Tribunal and directed re;
instatement aﬁd payment of all emoiuments to the employee
as though he had not bsen retired. Shri Venkataram
Reddy on the'mther hand reiterated the plea made in the
contempt case that special duty allowance is not payable
to Railluway employe;s serving in the N.E.Region during
leave/training period vide Railuway Scard's lstter No.
F(E)1/84/AL-4/5 dated 29-5—1984. This cbntention is not
tenable and the letter will not be applicable in view of
the provisions of Rule 1805 of the Railuay Establishment
Code which is a specific rule dealing with reinstatement.

]

of employees prematurely retired. The praviso makes it

tlear that when an order of premature retirement is set

aside by a court of Law as unjustified the employee on
reinstatement is entitled to have the intervening period
i.e. period from date of retirement to the date of o
G)../
contdeees/~



To:

1.

Kje

The Secretary,(lUnkon of India) to Government, Ministry
of Railways, Rail Bhavan, New Delhi,

~ The Joint Secretary(f), Ministry of Raibways,

Railway B8oard,New Delhi,

The Gesneral- Mapnager, North East Frontier miluay,
Maligaon, Guwahati (Assam)-781 o0f1,

One copy to Mfs. 5.Surya Prakasa Rao, & K.Kanaka Raju,
Advocates, 1~9~485/15/8, Vidyanagar,Hyderabad=-500 044.

One copy to Mr.P,.yenkatarama Reddy,SC for Railways,CAT,
Hyderabad., '

One spare copy.
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tEremome. éo &he dsis .2f Teinstatement as duty for all

‘purpases. The language is clear and specific’and means

that the applicant is deeémed to have accupied’ the saﬁe
post from which he was retiréﬁ-guring the intérvening
peried. If he was entitle&gié H.H:A. and ©.0A. while

an duty (which is not denied) he will he entitléd tao the
same during the intervening pericd i.e. betueen 11-6-87

to 13-12-1988. OSince payment has been made f=& fke p&rdiad’
feem for the period 11-6-1987 to 10-9-1987 the claim is
limited to payment for fhe péricd 11-8-1987 to 13-12-1988.
The c¢lasim of the applicant for payment aof Special Duty
Allowance at Rs,400/- per month and House Rent Allowance
at Rs.500/- p.m. for the period 11-9-1987 to 13-12-1988

is accordingly allowed., The parties are directed to bear

" their own costs.
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(D.SURYA RAG) (R.EALASUBRAMANIAN)
Member (3J) . flember (A)

S
Dated : [ = 010',
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Fismissed. '
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