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' JUDGEMENT OF THE DIVISION BENCH DELIVERED BY

HON' BLE SHRI T. 'CHAKNDRASEKHARA REDDY, MLMBER(JUDICIAL..)
ﬂr{j Lkﬂ/,ﬁ@/s iﬂlw"&“"ﬁ%
This applicatien is filed under Section 19 of the

Central Admlnistrative Tribunals Act, to direct the respondents

to £411 up the*post of Superintendent by promotion, folldwidq :

‘the rule of reservaticn and roater as per the Brochure of

the Ministry of Home Affairs, Government of India and to set

Dy tin i
aside the order of prcmotiOn of Respondent 3 dated 11 9. 89

.promoting R3 as Super ntendent -and pass such other order or

orders as may deem fi+ and proper in the circumstances of the

case,

2, The facts so far necessary m tc adjudicate this OA

in brief, are as.follows:

Fesearch |
3. . The Central[ﬁhutitute for Dry Land Agricufture Hyderabad

p————

.is‘gﬁconstituant unit of Indian Council of Agricultural Research

- — ——_——

(fCAR)iwhich follows Govt. of India rules mutatis mutandis.

The rules and orders of the Government of India regarding

—rr e

reservation of posts forSC and ST are applicable to ICAR.

The ayplicant herein was appointed as Jr; Stencgrapher ir

Arr——

e

the year 1975 in the said Institute and was promcted as

"Stenographer in June 1977 and is continuing in the same Fost

since then. The arrlicant belengs to Scheduled Caste.
perr oy |
4, The next promotional avenue for the Stenograrher is tar o
_—— n .

Superinténdent. 4s per the revised recruitment rules, for the
T ——— e —— .

posthof Superinténdent at Research Institutes under the

Indian Council of Agricultural Res&arch, Govt. of India, 66,2/3% -

?f posts of superintendenti are by premotion fxem among the

‘Assistants who haﬁé rendered fgive years of service in the

I
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grade of Assistant and 33 1/3% of posts shall be filled

. p._—._,_; - . i
by way of Limited Departmental Competitive Exagination

“confined to Assistants and Stenographers in the scale of

Rs,1400- 2300 of the concerned institutee/having not less
-—-—-——._____,_._- . ——————

than three years service in the grade of Assistant/StenOgra
- — T ——
pher as on lst January of the year/in which the examinatior

——

is held, 1In case, however, no eligible departmental
_'-—_‘—-'—“—-—._

candidate qualifies ir the axaminaticq/ the post may be

——

 f41led up by ceputation from other institutes.

L)

.5; : As per the SC/ST Brochure, if there be'oﬁ&y one

- vacancy in a particular recruitment year which falls on

a reservation point in,the'roster, it will bé&reated as

S -

unreserved in the first instance and filledhéccordingly. Bu

the IESeertlon would Le .carried forward to subsequent yea

————

In the subseguent yearc of recruitment, the reservetion A;w»

chould be applied by tr: ating the vecangy ard=ing in tha

year,as-reserved.

whke pni- vy s»mﬂcm!—m.zhg.

&, Initially there was orne Vacancy thet arose e
"N

—r——

year 1985 and 1¢_the same feil_on reserved point in the roster,

The applicant being the Scheduled Caete candidate WS

eligible to be considered adain=t the said reserved vacancy‘

in the year 1985 itself, But as only Cne€ vacancy arose

Eﬂ\the yeasr 1985, the Same was treated unreserved in the yenr

1985, After carrying forward the vacancy of the Superintende:

meant for Scheduled Caste to the next recruitment year,

‘and- after de-rescrvation, the 5313 post wis filled u




Qr«dﬁio&&)her&iﬂ was ultinately selected to the post cs Superintendent,

\

U

T In the year 1989, one more vacancy arose. As per
. . -

—

the reservation roste

‘—'——‘f_,_______—-

r maintained by the respondepts, the present

vacancy fell against tne carry forward reserved vacancy

e —

.t—_"-—'_

of SC point. Evern though the respondents inv1ted applications
for xkg filling up the present reserved vacancy, which was

pir—

a single vacancyepermitted all eligible candidates to site

——

for the Limited Departnental Competitive Examlnaticn for the

—_— -+

post of Superintendent. The arplicant hereir, who was the
i

—

sole SC candidate appeared in the said examinaion but failed
,__,.——'——-'———'__'—P—'

—— ! -—'——'__'__.__"

in thet examination, Subsequently, the third respcndent (JJ*

and- had been app01ntec as per the order= of the respondents
QU —

dated 11.9.89, After appointment of the third respondent
i e 7T

against the sald vacency of §uper1ntendcnt, tha said vacency _ i

had been carried forw:rd to the next recruitment year. It is

— e — PR e _—-5-—-—'—
the grievance of the applicant that carrying fornard the I

are |

VcCarCy of the gu post of Superiptendent‘that arose in the yeer

——y
1969 t¢ the npext recrtitment year is not in accordance with
P ar—— e p— "

law, and, herce the &ction of the respondents in carrying forward

—
the caid vecancy of Superintendent that arose in the yeear 1989

tc the néxt recruitmbht year 1is uncchstitutional and the same i
is liable to be set aside and that, a suitable direction is lizble
to be given to the respcndents te £ill up the salcd post of
SUperintendent by proﬁotion fclloving the rule of reservation

and roster as per the Brochure ‘of the Ministry of Home Affairs

Government of‘Ind;ej for which relief& the appidcant had_filed fl

the present OA.

8. - Counter is filed by the respondents op;0sing this OA,

9. =~ The folJow1rg facts are nct ifs dispute in this CA,

‘The spplicant is a cchedule@ ceste candidate. In the year 1985
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one vacancy of Superintedent arcse which fe&l in the reserved

‘point in the roster and the applicant was eligible to be

-
considered for the said reserved vacancy, but could not be

considefed as the same was de-reserved anﬁ the s=ame vacancy
was carried forward as a scle vacancy cannot be filled up
' treating the: same as reserved, In the year 1989 one more
- vacancy Eé the post of Superintendent had arisen. As the
earlier vacency had been brcught:forward, the 1989 vacancy
fell under recerved vacancy meant for schedvled point. The

:respordents without filling up the vacancy cf Superintedent

'by premetion fol owing the rules for reservation and réster
as per the Ministry of Home Affairs, Gevt. of India instructions,
:had'filled_the'said vacancy by throwing the same tc open carndida-

tes and ultimately the xRix@ said vacancy had beern filled ur by
is a
third responﬁent who hximxgudka open candidate, Now the questio

that has got tc be consicered is, whether the action of the

respondents in xRxgiwx throwing open the said vagancy to the

oren candidates 1t valid in 1aw]

1C, ‘In this context, we may stralghtaway refer to a decision

reported in 217 3374 5C 532 Areti Ray Choudhury Vs Unier cf indi;

~

vrhereirn the factse of the case are as foliows:

Shrimeti Rrati ey Choudhury,'petiticner before i;e
Supreme Court ;f"; wat a permanent employee T the

. South Eastern Railw$y~ a Governmeht of Incdia undertakihg
-which runs 'two Higher Secondery Schools forgirls ‘
one at Adrs and the other at Kharagpur. The questionA
before the Supreme Court was whether the Qacancy in

_ the post of the Headmistress of the 'Kharagpur School
could be treated as being reserved for a scheduled castrs
cardidate, a gquestion which depended for.its decision .
both cn the interpretation and the lidity of the

_H “carry forward“ rule, The petition assailed that

rule and contended that the vacancy was open to all

j’ .cfih—ff?7* : . ‘;76



B candidates while respondent no.8 before the _

Supreme Court who pbelonged to a Scheduled Caste

contended for a contrary pos%fignh—uﬁ{ffi_ﬁﬁ$§idering
the impact ofDevadasan's case, and the new carry
forward rule, Chandrachud J. speaking for the Supreme
court ﬁd?thg;iobserved in rara 22-.

*Though each yesr of recruitment is to be treated
separately and Dby itself, a reserved vacancy has’
_tc be carried forward over 2 years, if it is not
'fi{l1led in by the aprointment cf a reserved canuidate.
The open-class xmp reaped a benefit in 1966-67 when‘

ax a reserved vacancy was treated as unreserved

- by the appointment of an oren candid:te,.Smt. Gita
Biswas. 17 the carry forward rule has to be given
iany meaning, the vacancy shall have to be carried
forward for the benefit of scheduled castes and
scheduled tribes until the close of the financial
year 1968-69. The Kharagpur vacancy was to be
£{lled in on Jan 1 1969 and hence, it cannot go to
the petitioner who, admittedly, does not belong to
the reserved calss. The construction séught to be
put on thf:rule by the petitioner would}perpetuate

‘a social iqpstiCe which has clouded the lives‘of
a large section of humanity which is struggling to

find its feet. ..-..l_I".l....l--..'........--..

So in view of the above decition of the Supreme Court, there

was a legal dbfy cast orn the'respcndenté”tomake every attempt

to £11l1 LRE up the post of Superintendént by promotion followinq

-— —

the rules of reservetion roster and if any CnnOlOcte neloncina
to Scheduled Caste was not found fit tc £ill up the °aid
pvst, then the :eépcndents should have carried forward the
vacaency of the year 1989 to the next recruitment,year._-But
the records disclose that the respondents have never made

an attempt to £1ill up the said post by following’ the rules of

reservition roster as per the brochure of Min. of Home Affairs,

T ¢ . nw-—————zp ‘ | -:?w
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Govt, of India, So, there cannot be any doubt about theefact

that the action of the respondents in not filling ur the post

of Superintendent by.iniimwing " promotion following-the rules

of reservetion roster as per the Min. of Home Affairs, Govt. of

\->ﬂ'""\ 'V.«LAJ-\’-\L.#M-— '

India instructions& By throwing the said vacancy open and getting

it filled up by = open candidate (3rd respondent’herein) the

respondent: have committed a serious illegality and so the action
' ..-—"—"“‘—'_'-"‘-—-—.___

_—..-.-.-_._.__

o‘ the respondents is 14 lable to be set asice,

II; | It is contended on thalf of tne respondents thet

for the vacarcy that arose in the year 1989 which was”a rEServed '
,)k vacanoy for schrduled caste, excepting the a;plicant herein |

ttere wvere no cther SC csncdidates and as there was no other

SC candidates other thar the applioanj,conducting an examination

'would have been nen-competitive and sc —> the vacancy of the

post of Superintendent haﬁ beer thrown open and‘hence % egzicn

of the respondents has got tc Le helchvalid If the contention

ct the - respendents 1s accepted, hamely, the applicant was the

cole 5¢ candidate and as there would rot ‘be preper competiticn to

£i11 up the said post, the Same problem would arice even in the

next recruitment Year also as there may not be reouired nurber of

i

&c candidates avallable tor consideration to £11)] Up the gazig
mert v
vacancy., It is quiteposeible in the year recruitment Year also,
A N
the applicart night be the sole cendidate for the ssig vacancy
which was reserved for Stheduled Caste. So, will there be ju*tifica-

tion in g01ng cn de-res rving the vaCantJ meant for scheduled

available without testing and ascertaining the suitability of thefaﬂe
candidate that is availakde? Certainly, our answer is 'NC'l It is
the dut) of the respondents to tect the sultability of the e_candidate $
that 1s/§“va11ab1e whether’ it is sc . vacancy or a vacancy for - —
open category. By the by, we glarify ;}:Qea;zng, that hhen required

nurber cf cand.dates are aveilable, it Wifi not be , lawful to test
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as it wds a reserved vacancy.

.
’

n -

‘that the actio
. _ n of the responde ‘
- - _ be justified.

. '_%\ ..“ .
SIN
N

ed gandidates i

a sole candidate without testing the other qualifi

as that will amount to denlal of eouality of opportunity.
+  more than One

t cf such nature where [required

ing up the post

i
But the case on hand 1s no ‘

qualified candidate was availeble for fill
of Superintendent py Limited Departmental Competitive Examina-

It is not in dispute ir this OA that

tion.xxnsxnxaiixhiu.

the applicant, who was the sole gax 5C candidate, was eligibke

to pe considered £or the said vecancy of Superintendent

The fact. when a reserveﬂ

uled Caste Or Scheduled

h%CanC} is avallablemeant for Sched

Tribe cardidate; that cnly either SC or ST candidates

fcr whom the reservation 1s meant alone can be examined and

(A ek T o’u"Sd'-’“-*'l"L ‘
tested) S0, we are unable to unéerstand, how 1t was open

for the respOndents to bring Open candidates{ov'a.reserved

vacancy and test the suitability of the eypllcant herein
~along with thébgntr candidates. This goes to show that a
_reserved vacancy had been threwn OpeDn to the cpen candidates

which ought not have been done. Even though the arrlicent

was the sole candidate for competing the sailé vecency

to. the - £ Super '
he pcsu‘oi,Supe-intendent, the applicant had a right to

if the
applicant wWas nct found suitable because he édid
not

dents nct t
0 select him on the ground that he xxxiﬁ
® not  fit,

to be considered for filling up

o—-O - ats
one vacancy So,
N for want of required nJ;;;; of ;:;gag tes(S)
& s

N
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in throwing it open to all the candidates of all categories.
) : -

when the required number of candidates to £111 up a vacancy

" are not avajlable, there is nothing wrong in testing the

available candidate(s) for the said vacancy. Unless this is

doﬁe, the richt of candidates to be considered for the seild

‘vacancy (les) will be defeated if they are not tested and

cornsidered for the said vacancy(ies). As a matter of fact, by

not considering the qualified céndidate (s) when the required
nurber cf canéidates‘are not avallable for filling up cgrtainf
‘posts,-tﬁe action of the corpetent autﬁority cannct be éhpported
aé the cpportunity ir the matters of appointment, %hich
infringec Article 16 of the Constitution of India. So, we

aré urable tc agree with the contention of the rerpondentf
that the applicant being the so;e SC candidate was not tested,
As a matter of fact, this appears to be a case where the

applicant had been dernied his right for consideratfon to the

_pogt of Suberintendent fer the reserved'vacancy meant for

Sckeduled Caste,

12, | FS: the examinaticn that was held for the vacancy

in the year 1689 for the poéf of Super;nténéena as already
indicated, the apprlicant had also appeafed alorg with open
‘candidates but'failed in the same, His féiling in the said
examinztion that was concducted in the year 1089 for filling

up the post cfSuper*rtencent does not preclLde the applicant
from questiOﬁing the actlon of the respondents in thrcuing open
the reserved vacancy of the post of Superintendent to the
Limited Departmental COmpetitive Examination candidates. Nor
the action of the respondents whiéh is 1llegal in throwing the

~

sai¢ vacancy open tc all the candicdates would u;tjbecome legal

due to the participation of the applicart in the saﬁd examiﬁa-

Y

tion, and in £4lling Ub the same, by a candidate belonging fo

open categcr}. ;AS al;eady pointed out;, the action of the

S 1

B :. e éi/,/,,
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respondents, ~ - oo e ———rm—-—=3 1D testing the suitabiliey

of the applicaent aleong with open candidates cannot be justified
In view'of this position, it becomes ﬁecessary to give
appropriate.direétion to the respcndents 4dn the interests'
of justice and to protect theqinterests.of the applicant

whe belcngs to Scheduled Caste community.

.13, * . In the reSHiE,'thé action of the respondents in
carrying forward the vacapcy of the year 1989 of the ﬁost
of Superintenﬁert which is xerax meant fo* Scheauled Csstes,

to the next recruitment year/is hereby set asice and the

respondents are hereby directed to £111 up the sald post

of Superintendent that arcse 1in the year 1989 by promotion

by following the rules of reservation rester cs'per the

Brochurc cf Nnni‘-‘*ry of Home Affalrs, Governrrcntf of India,

g

and in accerdance with rules and regulations ana in the

light cf the observations in this Judcement. The directicns
in this Judgement shall be lmplEmentec within thrée mor.ths
e s N o e
frcm the COmmun*cntion o*F the same. OA i% allowed with the

"

above sai@ directicne. Partles shall bear their ocwn costs,

- .
#TC¥¢> | | fifg))
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