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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : : HYDERABAD BENCH

AT HYDERABAD

0A .605/89 - Date of decision : 19-56-02

Between

1. K. Lingiah
2., P.,J. Skaria
3. K. Kannaia
4, Yenkataiah, and
5. K.T. Rag. s Applicants
and
1, Govt. of India, representad by
"the Secretary
Ministry of Defence
Dept. of Defence Production
New Delhi
2. The QOrdnance Factay Board, represented by
the Secretary, Ordnance Factory Board .
10/A, Auckland Road
Calcutta 700 001, and

3, The General Manager-
Ordnance Factory Project

Yeddumailaram
Medak Dist. AP 502205, : Respondents,
Counsel for the applicants : Y. Suryapnarayana
Advocate
tounsel for the respondents : N. Bhaskar Rao
.Central Govt. Standing Counsel
CORAM :

HON. MR. PC JAIN, MEMBER (ADMIN.), PRINCIPAL BENCH
HON. MR. T. CHANDRASEKHARA REDDY, MEMBER (JUDL.)

(Order of the Division Bench delivered by Hon., Mr. P.C. Jain,
Member {Admn)
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ALl the five appliéants in this OA under Section 19
of the Administrative Tribunals Act, 1985, were transferred
to Dfdaénce Factory Project, Yeddumailaram, Medak District
on diPferent dates between 15.4.,1984 and 23,11,1985 fram
other Ordnance Factories such as Ordnance Factory Chanda,
Ordnance Factory Khamaria, and Ordnance Factory Jabalpur,
They claim to be non industrial staff, (::hwpllcants ENO 1. & 2
were Supsrvisor 'A'(NT) and,t@Ppllcant No.3 was UDC, Applicant
no.4 was Sub,Durwan, and ﬁpplicant No.5 was Duftry. On
transfer to Yeddumailaram Ordnence fFactory Project, all the
applicants were givan certain benefits of protection of their
emoluments in terms of Ministry of Defence (Department of
Defence Production)letter'No.?j(?)/ﬁ&-D(NF)-Uol.IU dated
29-12-1975., Their grievanceCZiiat these benefits have been
denied to them after their scales of pay were revised with
effect from 1-1-1986 pursuant to the recommendations of the FGur

respondents i
() Pay Commission., It is contended that’ the action of{ the /
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lthe aforesaid c1rcular of the Deﬁence Ministry and is also
discriminatroy in as much as amployseas who have been trans-
ferred to this:project factory from other factories on or
after 1-1-1986 have been allowed the benefits of the afore- .
said circular, in addition to the benefits of the revision
of the pay scale with effect from 1-1-1986, It is in this
background that this 0OA has been Piled with the prayer for .a
direction tothe respondents to fix the actual earnings and
overall monthly earnings as per the revised pay scale accord-
ing to the(i:zggyrégmmission which were made applicable with
affect from 1-1-1986 and accordingly pay them the arrears
due to them,
2, The stand taken by the respondents in their counter
'affidawit is that the Government orders as contai ned in the
aforesaid ecircular dated 29-12-1975 intend to ensure that

- an
employees transferred Promégxisting ordnance factory to new
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prgjects are not put to any financial hardships by protect-
ing the difference in pay, overtime allowance (OTA) and over

time bonus (0TB) draun in the previous station and the one

paid as basic pay in the new station. It is their contention

that the applicants have accordingly been availing all the
protection of their pay on the basis of these instruct;ons,

but with the revision of the scale of pay with effect from

' 1-1-1986, the basic pay has been reuised”—f\bpuapd, as a

"'q—--"-“
result the gap between the pay drawn in the pld station and

the new station has been wiped out. They, therefore, stress
that the applicants had no claim whatsoever for the concession
any more; on the other hand they are required to return the

amounts received by them for the period from 1-1-1986 to 31-10-86,

Theihave alsp taken the stand that note 'C' of the aforesaid

letter of 29-12;19?5 is also applicable to the case of the

applicants;

3. Before going into the merits of the rival contentions ogf

the parties, it is necessary to advert to the essential
features of the Defence Ministrﬁéletter dated 29~-12-1375 on
which both the parties have placed their reliance. QEEEE] the
letter date 29-12-1975, the concessions mentioned therein were
sanctioned to the workmen, non-industrial and nnn-géﬁéﬁtﬁ%ﬁb
staff employed under the Director General afiz:ghﬂrdnance

Factories/Inspectorates under the DGI, who may he traﬁsferred

- in the interesq) of { Jservice from any of the existing

Pactory/inspectorates which are establishad and may be esta-
blished in Puture,liggse concession had to be given to the
aforesaid staff ir;espectiue of whether éhey are transferrad
on a temporary or 0N a permanent basis provided, however, .
that these concessions will not be admissible to individuals

uhoﬁﬁﬁij be transferred¢di® to shortage of work and/or to

avoid retrenchment in the existing factories, Since all the
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applicénﬁs in the case before us were transferred on a
permanent basis,.ue need not refer to the éoncessions which
were made admissible tb these employees who were so transfer-
redcon a‘tempnrary basig. The employees transferred onlper—
manent basis are¢{hbuhﬂﬁﬁﬁﬁi;'tuo heads :- .
i) Workmen, and
ii) Non-industrial staff,
In regard:to non-industrial staPf, the aforesaid circular
provides as below :-
"Non-industrial staff will be granted protection
of salary equal to their average salary, includ-
ing overtime allowance and over time bonus for
the last three months preceding the month of
their transfer. The payment of over time allow-
ance and ogver time bonus will, however, be
subject to the conditions under note (b) of (iv)
of para A-I. 1In addition, they will be entitled
to advance of TA/DA as admissible under normal
rules," |
This concession of protection of salary will be
admissible in respect of all Non-industrial
employees transferred to new Fabtorias/inspector—
ates for 24 months from 18-5-1967 or from the
date of transfer, whichever is earlier.*
4. Under .the heading;uorkmeéiapart from the advance equi-
valent to onECEEEEPFEFEEEEQpay repayable in not more than
12 equal instalments, outstatiﬁn allowance of 25% of basic
monthly pay at the old station at the time of transfer for
the first three months and 20% of the basic pay for the next
21 months, it was also provided phat when a project allowance
was sanctioned, the workmen will be allowed to draw far the

first two years from the date of joining the new factory/
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inspectorate eitﬁerc:;jthe outstation allowance or the

' projeat allowance, whichever is maore beneficial from time to

time, but after tuo years, he would bg entitled to receive
Vanly the project éLlouance_prmuided the same is continuﬁﬁi]

and is otherwise admissible. ‘We need not refer to the pr o~
visions for advance of travelling allowance, joining time,
jbining time péy and tranpsfer allnﬁan@e és these arz not
relevant for deciding ‘the issue before us, What is relevant is
the prauision'abcut minimum monthly earnings in the new

Factory and provisions under this head are C:}fxt:acted as
below :

"Workmen will be granted a minimum salary equal to their
average mcnthly garnings Uﬂtll such time as they'are pﬁt~oﬁ
piece uorkél%e new factor//lnspectnrape or for 24 months from
the date of transfar whichever is-eariier. This does not apply

to pariods of leave gr other absence from duty,

(a) The average monthly earnwngs wi 11 he calculated on the

' baals of actual earnings of the individuals in the mrevious

Factory/Inspectorate during the three complete calendar months
precedlng the month of their transfer,

(b) The term "Actual earnings" in (a) above ﬁeans piece work
and/or day uork earnings includiné overtime. pay and overtime,
bonus but excluding dearness, house rent and cnmpensatory and
other allowances, Tha overtlme pay and overtime bonus will,
however, be included,subgect to the following conditions -

i) that regular overtime ucrkéd in the parent Factory/inspect-
orate in the department\in which the workman was employed for

at least thras completa calendar months .Preceding the month oF

“transfer; ang

ii) a guarterly certificate is furnished by the General
Manager of the. parent factory/inspectorate to the Gensral

Manager of the neu.Factpry/inspectorate that the workman con-
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cerned wopuld have continued to have drawn. overtime pay if.
pr ‘ he had continued there.  |

| | iii)} - QOvertime pay and overtime bonus will nof be increased/
decreased corresponding to increase/decrease of oyerﬁime

f
hours in parent Pactory/inspectorate from time to time bubthe

same will cease to be included in the actual earningslﬁroJ
the date on which regular overtime working is stopped in the
parent Factmfy/ihspe:torate.
_NUTE: (c) Workmen will be paid at their monthly rate at the neu
Faﬁtory/inSpectorate (including annuai increment @T)pay
increase due ta promotions) énd in addition they ui 1l be paid
the difference, if any, batween their basic monthly pay at the
new factory/inspectorate additional pament will be treated as
part of pay for the purpﬁse of caiculating leave pay.
NdTE:. () Should the basic monthly rate at the new fPactory/inspect-
| orate exceed at any time the average monthiy earnings at the
old factory/inspectorate (as mentioned in this clause) the
additional payment will caase to bé made.
5.  From a perusal of the above, it is seen that in view of
the general auailabilityroﬁ overtime allowance and overtime
bonus; in the already:established ordnance Factories,ﬁig:::)
uas‘considered‘apﬁropriate to ensure that the actual average
monthly earnings of an employee in the Pactory from which he
QSftfansPerred'to a project do not suffer any reduction, on
his transfer to the project pfimarily‘due to the ndn-auailabirfy
lity of facility of overtime working in the project for
.obvigus reasons. 1%‘*’“3§§f) essentially, a measure to sade

such workers from loss in their total emoluments, excluding,
, : an
however, HRA, CCA etc. for/ initial period of about tuo years

subject to the conditions specified in the order and which

have already been extracted above. The basis of ecalculation
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of Ehese 28rnings was to be the average earnings in thé
period of -three months precedlng the month in which the
transfer took place. Ue have not been able to find anything
in the aforesaid Gavernment Clrcular to read into the same
: e;.ther( “ IAg _} the proun.s;olzj to P¥ to such transferred
employees a8 sum equivalent to their three manths auerage
earnings on account of overtlme allowance and overtime bonus
at the outstatlan in addition to what he would DthErUlSE get
in terms of basicg pay plus Dearness Allowance/ Addltianal
Dearnass Allnuance, interi® Relief/Adhoc Relief etc. So,
therefore, we have né) hesitation'in Holding that what is to
" be ensured is that the total pay packet comprising items
mentioned‘in the schehe and calculated in.the prescribed
manner as available in the old factory should not get reduced
0N account of transfer gf an employee to arnew project in
‘Public interest, Both the learned counsel Por the applicant
as well aséigzrned counsezl for the respondents had some
initial reservatlons about camputation of such a2 package, yet,
'the course of oral hearing before us it appeared to
that the ba81c idea of the scheme as spelt out by us above,
is accepted as reasonable by both the parties,
6.  The other contention of the applicants about-élleged
discrimination among the tfans?erred employees on the basis.
~of date of transfer i,e, prior to 1~1-1986 and on or afters
1-1-1386, is alsg connected in a way with the Pirst conten-
‘tion., The contention of the appllcants is that those who
Were transferred on 1-1-1986 and thereafter had the benefit
-1bath of the revision of the pay scale as alsg the protection
of dlfferEHCBZ)ln emoluments, if any,betueeghgha emoluments
at the(égﬁétation and those admissible at/neu statlon, but

:Uthe employees who were transferred prior to 1-1-1986,as is
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of these earnings'uas to be tﬁe average sarnings in the
period of three months preceding the month in which the_
transfer took place, LUe have not been ablé to find anything
in'the.aforesaid Ccvernment Circular to read into the same
either C-l@f‘im‘\thfe | provisiorzj to pa to such transferred

employees a sum eguivalent to their three months average

garnings on account of overtime allowance and overtime bonus
at the outstation in addition to what he would otherwise get
in terms of basic pay plus Dearness -Allouvance/ H?ﬁitiunalxi
Dearness Allowance, interim Relief/Adhoc Relief etc, So,

therefore, we have ng) hesitatian in holding that what is to

" be ensured is that the total pay packet comprising items

mentioned in the scheme and calculated in the prescribed
manner as available in the old factory should not get reduced
on account of transfer of am émployee to anew prdject in
public interest. Both the learned counsel for the applicant
as well asﬁizzrned_counsel for the.respondents had some
initial reaerua#ions about computation of such a package, yet

intthe course of oral hearing before us it appeared to’ﬁ::}

that the basic idea of the scheme as spelt put by us above,

is accepted as reasonable by both the parties.-

6. The other contention of the applicants about‘éllegéd

discrimination among the transferred employees on the basis

~of date of transfer i.e, prior to 1-1-1986 and on or &fter:

1-1-1986, is also connected in a way with the first conten-

‘tion. The contention of the applicants is that those who

were transferred on 1-1-1986 and thereafter had the benefit

“ both gof the revision of thé.pay scale as also the protection

of difPerehceE}in emoluments, if any, betuean the emoluments
5 i o the :
at the(diﬁstation and those admissible at/neu station, but

"~ the employees who were transferred prior to 1-1-1986,as is

Qar




the.caée with all the five applicant herein, é%%ugh they
[HéFE\giben the benerit Uf revision of scale of pay, uhich
according to them had nothing to‘do with the app;icabilify

of the scheme,(::EEE%:;)protéction (:::i::EiE:::it::i}emolu_
ments has beén denied to them on the sole ground that the
bésic-pay‘aF the applicants is far far higher under the

revised scale with effect from 1-1-1986 than what they uere
drawing as basic pay under the unrevised scales of pay, nat
only at the old station but even after tramsfer to the

project., TW?E the respondents(ﬁgﬁﬁgought to justify on -the
ground that the idea being to prdtect the loss in the emolu-
ments, the guestion of cumpensétion does not arise as loss

has ¢c.eased to exist on account of difference having been
'uiped out pursuant to the revision of the basic pay Dﬁ the
applicénﬁs. Their contention about the-&ﬁﬁiﬁﬁf?ﬁﬁ?ﬁh“j"#ﬁ*fﬁ}
i’mgq;;\,\}for the period 1-1-1986 to 31-10-1986 is
presumably based on the basis that though'the revision of the
scales of pay was given ePFect}?rom 1-1-1986, the orders{EEEEZ:p
infact carried out some time in Cctober, 1986 and thereafter
bécauge the Gouernmeﬁt’nrders on the{éécommendation of the Fourth
‘ C:)pay*Commission were issued some time in September, 19386
ancl{EEiI:)thén payment on earlier basis continued to be made,
What is being ignored, in‘our view,by the respandents is that
they are cotmparing the bashf%ﬁlthe 6ld gcale with the basig
pay in the new scale. Keeping in view ?herpaaic,pqgﬁﬁégipf;the
ﬁhheme.of ensuring protection DF{éﬁfﬁgfwgaFﬁiﬁﬁﬁfiﬂk?fj;fizb

(::::::quch comparison would not be justified. 1If so, the
that ‘

contention of the appllcants,ithe action af the respondent&

-~ Ly

"is discriminatory and thus u1olatlue of Article 14 read with

4

Article 16(1) of the Pcnstltutlon of India has some Parce in
as much'as thoSe who are transferred on or after 1-1-1986 get

both benefits, one benefit is disallowed tothose who uere



t:anéferred prior to 1-1-1986, Thé cut off date of 1-1-1986

exidﬁ only in so Par as it relates to the revision of pay

scale and to that extent alone,it cannot be gaid toiberan

‘_un:ea§onahle classification A&s it has a nexusf;ith the ‘objective
fgéughfsto;b@.achieuede J.rBUty, so far as the scheme of

~ protection of pay is concerned, the cut Déf date of 1~1-1086
is not at all relevant, In fact, as we have already mentioned,
the Defence Ministry letter dated 29-12-1975 refers to the
admissibility of benefits from 18-5-1967. There was..:. ...
revision of pay sScales of Central Government employees with
effect from 1-1-1973 pursuant to ﬁhe,recommendations of the
Third Centralipay Commission. If revision of the scales of pay
on the basis of racommendations of Pay Commission had any
relevance to the bene?itsuﬁzeihe scheme of protection of pay,
it would be reasonable to assume that the Government QOrders
.would have taken care of it and made a specific provision

. with refgrenca thereto. ThHus, we are of the v~ u -
wview that.there is no:walid > basis for discrimination in
the matter of extending bere Pits of protection of pay between
‘thase who came on transPer before tﬁeir scales of pay uwere
‘revised on the gne hand and those uhoée scales of pay had
already been revised before they were transferred. Ué would
like to make it very clear that this does not mean that the

employees who had been transferfed prior to 1-1-1986 have any

right whatsoever to have their overtime allowance and over-

- . relevant
time bonus,reealculated for the 3 period of three months pre-

ceding .. the month of transfer. Their claim for reworking/

re?ixing'these bengfits on the basis OF.thE revised scalestbut
flor the-period when the revised scales wers not in pperation, is
without merit. As such this has to be disallowed. .

7. In the light of the foregoing discussion, this DA is

.
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Secretén:y, Union of India,

Dept. of Defence Production,
Govt. of India, New pelhi.’

The

Secretary, Ordnance Factory Board,

10/A, Auckland Road, Calcutta-l,

The

One

One
One

Cne

General Manager, Ordnance Factory Rmx- Broject
Yeddumail aram, Medak Dist, 502 205,

copy to Mr.Y.Suryanarayana, Advocate, 40,MIGH Housing
Board colonyp Mehidipatnam, Hyd, ~

copy to Mr.N,Bhaskar Rao, Addl,.CGSC,CAT.Hyd,
copy to Hon'ble Mr,T.Chandrasekhar Ready, M(J)CAT, Hyd.
copy to Deputy Reglstrar(J)CRT Hyd,

Capy to R1l1 Reporters. as per standard,llst of CAT Hyd,

One

pvm,

N W“’\‘/

spare copy.
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partly allowed with the ;6llouing directions :~

(1) The emoluments draun by the apglicants on the basis

of average of the ﬁhree mnnths.preqeding'the month in which.
they uere'traﬂsferréd‘to t he Drdqénce Factory Project,

Yeddumailaram, Medak District, will be computed tak ing into

-
>

account (;)‘tha basic pay. in the time scale of pay; (ii)
'dea:ness allovance, additicnal dearness allowance, ad-ﬁoc
relie?/interim reiie? on the basié pay as admissible under
the rules, (111) Dvertlme Alloua1ce, and(iv) Duertlme Bonus.
(2) 1f on transfer to the Ordnance Factory Progect,.
Yeddumailaram, Medak, their emoluments fall short of the
emoluments as at old statibn as calculated in (i) above, the
apﬁlicants would bg antitled to the diFference‘for the period
during which such a difference exists. Tha$ will, however,
rbe‘subject to all Bthér conditions in rggard te the period,
counting of such difference for certain other purposes etc.,
as prescribed in the Défence Ministry's Circular dated
29-12-1975,
(3) The arrears, if any, in pufsuance of the above directions
shall be paid within a period of four months from the date of
‘réceipt ef a copy of the judgemenf. 1f, however, the appli-
cants are found to have received any excess payment due to
| inclusion of 6uertimelﬁllouance arid Overtime Bonus in the
total at the old station, vis-a-vis the emoluments excluding
"HRA, CCA,ietc'at the new place of posting, the resﬁondents
‘sﬁall be entitled to recover the same by adjﬁstment in future
payments within a tptél period of 12 months after the expiry
of Fogr months from the date of receipt of a copy ofrthe
judgement.'
8.. Dh the Pacts and the circumstances of the casé} we leave

the'pafties to bear their own costs.

T-(’D\h»&.««‘ﬂ—\“’“‘“’““‘—#_ﬁ _ ' Q&CM"-
(T CHANDRASEKHARA REDDY) (P.C. JAIN)
Member (Judl.)" - . Member (Admn,)

Dated June 19, 1992

N | Dicateqg in the Upen Court ] )qh; ﬁkuéﬁﬁﬂﬁ (EJ
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