IN THE CEXTRAL ADMINISTRATIVE TRIBUNAL: SYDERABAD BENCH:- AT

HYDERABAD

BOAEXNBNEED /OR IGINAL -APPLICATION NO. 530 of 1983

DATE OF ORDER: 3 ‘(\L“\g 1990

BETWEEN:

¢

The Divisignal Railuay Manager, APPLICANT(S)

Sguth Central Railway,
Vi jayawada

' - and'

(1)8.5ubba Rao, R RESPONDENT(S)

(2) The Presiding Officer, Labour Court,
Visakhapatnam

FOR APPLICANT{S): Shri N.R.Devaraj, SC for Railuays
FOR RESPONDENT(S}: == No™e %W

CORAM: Hon'ble Shri B.N.Jayasimha, Vice Chairman

Hon'ble Shri D.Surya Rao, Member (Judl.)

1. Whether Reporters-of ldcal papers may.be
allowed to see the Judgment?

2. To be referred to the Reporter or not?

3. whether their Lordships wish to see the KNy
fair copy of the Judgment?

4. Whether it eds to be circulated to
other Bench/of the Tribunal? :

5. Remarks of Vice-Chairman on columns
1,2,4 (to be submitted to Hon'ble Vice-
Chairman where he is not on the TFench)
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@RIGIN&L APPLICATION NO.S30 of 1989 <j§)

JUOGMENT OF THE DIVISION BENCH DELIVERED BY THE HON'BLE
SHRI D.SURYA RAD, MEMBER (JuDL,)

N

The applicant herein is the Divisional Railway
Manager, South Central Railway, Vijayawada. The application
is filed against the orders haased in C.M.P.NC.341/86 dated
2.4.1988 and thé order in i.A.No.13/88 in CMP No.341/86
dated 17,10,1988 passaed by the Labour Court, Visakhapatnam,

the 2nd respondent harsein,

2. The 1st;ré§pandent harein had filed C.M.P.No.42/82
befora the Labour'Couri, Guntur claiming Overtime allowance
amou;érgo’&.131596n80 Por the period From 8.10.1978 to -
1.11.1980. He had alleged tharein that he had been working
as Senior Booking Clerk, South Central Railway, Rajahmundry
since 1974, that‘ih October 1978, the Station Master asked
him to lock-after the entire work of the booking office

in addition to his narmal duties. rThe applicant thus
performed the dutiss of both Sanior Boaking Clerk as well
as Chief Booking Clerk. He haﬁ%a perform the duties of

the Chief Booking Clerk as the Chief Booking Clerk posted
to Rajanmundry did not join duty. The applicant/pstitioner
before the Labour taurt averrad that he had to work Por
104 hours per day as against the prescribed 8% houra per
day. He had put-in claims for the overtime sllowance for
the extra hours worked., The Petition before the Labour
Court was resisted by the Railways. The Labour Court on
the basis of the ovartims slips (Exhibits WeB to W.61)

Por the relevant period,® lettars

(Exhibits .S and 6) wett bills indiplicata (Exnipit U.7)

) o ddatadl
and oral evidence flaled by the petitioner before the Labour

Court,

: -w_neld'that the claim of the petitioner
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thersin (1st respondent herein) was not a Palse claim and

that he had unrked_&h the instructions of the Station
Master. It was Purther held that the svidence adduead
by the 1st rsspondsnt hérein was not rebutted By the
Railuays. The ﬂabuuf Court thersfore held that the 1st
respondaent (patitiqnar before the Labour Court) uwas
entitled to claim a_éum of Rs.13,596=80 and ths claim was

-

decreasd,

3. The Railway, applicant herein, riled thaxpxeassrk an
application for review of the order of ths Labour Court viz.,
1.A.N0,13/88 and the said 1.R. was dismissed on 17.10.1988
stating that ample opportunity was given to both parties

to adduce evidence, that the esarlier order was not an
exparte order, that more ﬁhan 6 montns have elapsed after
pronouncing the:final order on merits and that there are

no valid grounds to reopén_the matter., It is Qﬂgsa~ordars

. Ovg_ ,
that # questioned in the present application.

4. Ua:haue Hearad the learnsd counsel for the
applicht/Railways Shri N,R.Devaraj, SC Por Railuays.
Thq}igspondant! is not present either in person or by
an Advocata. Two main contentions are raised by Shri
Devaraj. The first'is that the 1st respondent had
delayed in making ﬁhe claim. The 2nd contention is
that the 1st respondent waa not asligible to claim the
overtime allowance since no oueftime‘is payable for

performing the duty of Chief Sooking Clark.

5. In rsgard to the 1ét contention that the petition
before the Labour Court was beleted and theretrore it should

_ ~tained _
not have been enters/. by the Labour Court, the order of

&
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the labour Court discloses that the claim of the 1st respon-

dent relates to the period October 1978 to Octaober 1980,
The evidence produced by the 1st raespondent disclosed that
he had made representations till 1981 and that when the
applicant/Railvays did not make any payment, he filed a
petition before the Labour Court in 1982, 1t was subse-
quently transferred in the year 1986 to Visakhapatnam and
disposad of iﬁ the year 1988. It is admitted that there
is no limitation for filing a claim or application/petition
under Section 33(c)(2) of the Industrial Disputes Act.
Shri Davaraj, however, contends that the claim is bslated.
It is not known as to how the petition before the Labour
Court was belated since the claim relates to the periad
prior to 1980 and the 1st raspondent had sent his bills
claiming the said overtime allowance and alsp made repre=-
sentations in the year 1981, Immediately thereafter in
the yaar-1982 he had filed the petition before ths Labour
Court., It cannot, therefore, be said that the petition

before ths Labour Court was balated.

6. The 2nd contention raised is that for the uwork
done in the post of Chief Booking Clerk, the applicant uas
not entitled to payment of any overtime allowance and herca
the service rendered by the 1st réspondent ag Chief Booking
Clerk uag not admissible for paywmant of overtime allowance.
It has ngt been established or shoun to us that this
objection was taken before the Labour Court. An application
befors tﬁis Tribunal wherein an order of ths Labour Court
is gquestioned is an application analogous or similar to
that made to a High Court under Article 226 of the Consti-
tution Por issue of a writ of certiorari, O0On such an

application being made, the Court can prevent the excess

&
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or failure of jurisdiction by the Labour Court. The
questiore whether for work rendered in the pest of Chief
Booking Clark the applicant was not entitled to overtime
allowance or that tha Labour Court had no jurisdiction

to entertain the a-pplication were not raised. 1If the
Labour Court had erronseusly sought to clutch at or seize
jurisdiction or if no overtims allowence was payable at all
fof the post in regard to wvhich the claim was sought to be
made, ths applicant herein, Railuays, ought to have raised
éggkobjectiansand got adjudicated these issuss before the
lLabour Court. Thse only objection as to jurisdiction raised
bePore the Labour Court and bePare the Tribupal is that

the applicant had a right to move the authority under ths
Payment of Uagss Act. AIR 1969 SC 1335 (Athani Municipality
‘Vs. Labour Court, Hubli) was a case similar to the presant
case wherein certain vorkers sought computation of their
claim for overtime for a cartain period and indicating the
amount claimad; An objection ués taken that the provisions
of Section 20 of the Minimum Wages Act are a bar to the
applicaﬁion vnder Section 33{(c){(2) of the hdustrial
Disputes Act, While holding that Section 20(1) of the
Minimum Wages Act would be aiggiégégd i a dispute is
raised regarding the rates of payment of overtime étc.,

the Suprems court went on to observe as follows:-—

"In cases where there is no dispute as to
rates of wvagas, and the only question is
whether a particular payment at the agread
rate in respect of minimum wages, overtime
or work on off-days is due to a workman or
not, the appropriate remedy is provided in
the Payment of Wages Act, If the paymeant
is withheld beyond the time permitted by
the Payment of Wages Act even on the wyound
that the amount claimed by the workman is
not due, or if the amount claimed by the

ﬁ/ ..t.s
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To:

S N
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The Divisional Railuay Manager, suuth centrzal railuay,
Vijayawada,
The Presiding offiger, Labour Eourt Ulsakhapatnam.

8ne copy to Mr.N.R.Devaraj, SC for Railuways,CAT,Hyderabad.

One spare copy.
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Workman is not paid on the ground that v
deductions are to be made by the empldyer,

the employee can seek his remedy by an

application under Section 15(1) of the

Pay&ent of WYagas ﬁct. In casas uhers

Section 15 of the Pa}ménélof Wages Act

may not provide adequata'remedy, the remédy

can be socught eithsr under Section 33C of

the Act or by raising.an Industrial Dispute

under the Act,"

Having held so, the Supreme Court Purther held that the

question of the Labour Court's Jurisdiction to esntertain

tha applications under Section 33(c)(2) being barrsd

Pails, The facts of the pressnt case bsing similar, it
follous that the jurisdiction of the Labour Court is not
barred on the ground that an apﬁlicatian under the Paymaent
of Uages Acﬁ should have besen filad, So Par as the plea
that the post of Chief Booking Clefk is not a post to
which overtime wage is payable since no such nlea was
raised before the Labour Court, it cannot be validly

raised hers,

7o For ths reasons given above, we are of the opinion
that there are no merits inm this application and the appli-
cation is accordingly dismissed., There will be no order as

to costs,

Mogade et
B.N.JAYASIMHA) .
(Uice Chairman Member (Judl.)
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Atwitted and Interim directions
_ issusd,. \ >
- . . A_;w',
Dismicssad fep>dafault,
Dismisged{yyf"ﬂ- )
Disposed of with direction,
M.A. ordered. ' | .

No or der as to costs. —
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