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OA. Bo. 466/89 - Date of order: 28.10.93.
CRDER ,
% As per HON'BLE SHRI A.B. GORTHI  : MEMBER (ADMN.) [

The applicant'’s grievance is against the order .

dated 2.8.1988 passed by Senior Divisional Mechanical

4

Engineer, South Central Railway impos#ing op him the

i

~penalty of removal from service. Aggrieved:rby the said

order dated 2.8.88, the applicahé preferred an appeal
dated 20.8.88 which waé rejected by the Divisional Rail;ay
Manager on 24.1.1989: Henpe this application,in which
the relief sodght is, that the penalty be set aside and

’

that the applicant 3y be reinstated in service with

all consequential benefits,

-

2. The applicant was working as Loco Khalgasi at
Dhonakonda, On 12.5,1987 Ee was served with a charge
memo alleging that on 26.22.86, the applicant ygzg found
unlawfully posse581ﬁg Railway property considting of

20 numbers of weldlng rods and two numbers of 12 inch

Iron pipes hidden in a cloth bundle and took it out side

‘for his personnel use, On the way near Railway Goods shed,

he was arrested by RPF staff. A regular departmental
enquiry was conducted at the end of which, the applicgnt
was found, guilty of the charge and was awarded the

penalty of removal from service,

3. We hawve heard learned cou;sel for both the
parties. Mr., B.S.A. Swanmy learned écunsel for the applicant
séated that the applicant was upduly prejudiced in his
defence on agcount of ;he enquiry officer’é refusal to ‘

postpone the enquiry, so as to enable the defence assistant

to be present and to help the agpplicant in the copduct
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of defence. 1In this context Mr. Swamy drew our attention
to the record which indicates that the enquiry was
initially to be held at Vijayawada on 2%.12.87, but at
the last minute the appliceant was informeg that the

venue of enquiry had bgen changed from Viiayawada to
Rajahmundry. The defence assistant, was waiting at
Vijayawada on 22.12.87, On the ﬁext day, that is, on;arJ L
23.12.87, the applicant rushed to Vijayawada to fetch

tge defence assistant, who, however expressed his

ipability to come to Rajahmundry, because oé certain
personnel difficulties. Due tc this peculiar situation,

the applieapt states, that he haé asked the enguiry

officer to postpone the enquir% but his request was

not acceded to and the enquiry was held on the same day,
that is, on 23.12,.87. Under these circumstanées we would
have ordinarily accepted the applicant's plea that

he was préjudiced in his defence on acccunt cof the
noQavailabiliéy of the defence assistant on the day

when the énquiry was held.

4. - Mr. N.R. Devaraj learned counsel for the
respondents drew our attention to the enquiry proceedings.
In the said proceedings, we find that in reply to a
specific question put by the enquiry officer to the
applicant, the applicant categorically stated that he
would like to defend himself even in the aksence of his
defence assistant., It was on account of this statement
of the applicant, that the’enquiry proceedings were

carried on and completed on the same dJday.

s, Admittedly the applicant did seek the assistance

¢f a defence assistant, and nominated Shri. R.Varadarajuly, , o
retired Railway emplcyee as his defence assistant. There

is also no dcubt that the éaid defence assistant could

not be present during the enquiry held on 23.12.87. At
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‘Copy to:-
14 Divisionéi‘ﬁailuay Managéf, ﬁérsanaluﬂranch, 3eCoe

Railway, .Vijayauvada, .

" Senior Divisional Mechanical Engiamser/Loco Shed/

A

Vijayawada,

Civisional Dissel Inspector, Dhenakonda, Prakasham
District, S.C.Railwvay, . T

One copy to Sri, B.S.A. Swamy, advocats, Advocates
Associatien, High Court Building, Hyderabad.

Cne copy to Sri, N.R.Davaraj, Sr. CGsSC, CAT, Hyd.

One copy to Library, CAT, Hyd.

‘Bne spare dapy.
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the same time, thé enquiry proceedings clearly indicate

that the applicant acquékced to the holding of the%&pquiry

’ \\\‘.‘

in the ab%ence of his defence a551stdnt, and as the
applicant. had defended hlmself in the enguiry proceedings,
he cannot subsequently, be ‘allowed to take the stand that
injustice was caused tc him on account Qf the enquiry

that was held without the ‘presence of his gdefence assistant.

6. ) . From*tﬁe'enéuiry proceedings and the evidence

fa

of the witresses who were examired there—=at, it would be

“**,(.KEMQa‘Yahkmt
(T, CHANDRASEKHARAREDDY)
, MEMBER (JUDL.) |

guite eqideng-thag the apﬁlicant_was caught with the
material stated in the article cf charge. .It was also
prought out dquring the.enquiry, that the applicant himself
had signed the panchaname that was prepared after the

seizure of the property by the RPF constables

e In the result, we find, that the penalty imposed
suffered from no such irregularity or illegality as would
call for our interféfé§§e°} The application is therefore

dismissed, but without any order as to costs,

e
V%;;B. GggTHI)

MEMBER {ADMN.,)

Dated: The 28th Cctober 1993
{Dictated in the Open Court)
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