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ORIGINAL APPLICATION NO.454 of 1989 

* 

ORDER OF THEBENCH DELIVERED DY HON'P3LE SHRI D.SURYA RAO,MEMPER(J). 

The applicants herein are Pointsmen-II in the South 

Central Railway. They state that they are eligible for appoint-

ment to the next category viz., Assistant Guard in the pay scale 

of Rs.800-1150. It is alleged that the 2nd respondent issued a 

circular dated 6.1.1989 calling for the applications for fillingup 

36 vacancies of Assistant Guards. 29 of the vacancies were 

earmarked for the operative staff and 7 for commercial staff. 

It is mentioned that the selection process will consists of a 

written test and those qualifying the written will he called for 

viva-voce. The applicants state that they are already working 

/ as Adhbc Assistant Guards. It is alleged that when selection 

was made for appointment on adhoc basis respondents 16 and 24 

failed in the test. It is F,iirther alleged that the applicants 

were -compelled to appear for the test and under the threat 

of deletion of their names from the zoie of their consideration 

they had appeared for the test. .They referred to a letter 

issued in 1979 fter negotiations between the workers and the 

Manggement, whereby it was agreed that the promotion to the post 

of Rreaksman (noc, designated as Assistant Guard) would be by way 

of,  a simple written test. Departing from these instructions, 

the respondents are now seeking to make the selection on the 

basis of written test and viva-voce. Pursuant thereto, 108 

- 	H- 



.2. 

employees lflClUding the applicants and the respondents were alerted 

for the written test on 8.4.1999 	
In this list there were Only two persons b

elonging to the commercial dePatrnent 

oPerating department 	 and 106 to the
It is alleged that Only 87 persons from 

the oPerating 
denartment,j 

have been called forthe 
test as the Zone of considerat. 
	

written

would be three times to the 
nurnber Of Vacancies 	Since 29 v

acanCies were available to the Opera- ting department 

Only 87 from 'thi5 branch shoula have been called 

for the written test and not 106. It is alleged that One of the 

respondents viz., 
respondent No.3 wag caught red_handed while 

COpying in 
the examination hell and that the respondent No.24 was 

passed despite his not possessing any knowledge of Telugu language. 

Subsequently, the 2nd respondent, on 24.5.1979 issued the list of 

29 persons as having qualified in the written test. Of them, the 

respondents 3 to 23 are juniors to the applicants. 10 of those 

called for the kntervieW figured beyond Sl.No.87 in the operating 

department and should hm not have been consid!red. In thecircurfl- 

stances, the applicants seek to impugn the selection for the posts 

of Assistant Guards as notified in the circular dated 6.1.1989. 

2. 	
on behalf of the respondents 1 and. 2, RailwayS, a 

counter has been filed denying various allegations. it is stated 

that in the notification dated 6.1.1989 it is clearly mentioned 

that a 
written test would be held and e& those who secure 

qua
lifying marks would be subjected to the viva_Voce. Insofar 

rned, it is stated that there was a 
as 1979 selection is conce  

s
tagnation of Group 'D' employees (Pointsrnen), to get promotion 



as Breaksmen for 20 years and this caused a wide spread unrest. 

The General Manager)  as a one time measure, relaxed the stringent 

selection process directing adoption of asrhple test for selection. 

It is further stated that the Railway Board by a letter dated 

31.5.1982 have identified certain categories of staff as Safety 

categories. The Assistant Guards category comes under the Safety 

1LZC 
category. For 	 the posts under the Safety categorfl&)  

there is a prohibition.of any relaxation inthe prescribed quali-

ficationL; period of service and other criteria for filling up 

of the posts. Accordingly, a. selection was proposed to be held 

in the same manner with the same syllabus, as in the previous 

oasionrior to 1989. It is stated that after 19791,on 2 occa- 

sions i.e,, in September 1985 and May 1988, 	regular selection 

process viz.', written test and viva-voce was followed. Some of 

the applicants had appeared in these tests. It is, therefore, 

contended that the contention that the selection should be made 

without a written test and a viva-voce is wholly untenable. 

insofar as the.persons called for in€erview, it is stated that 

though 7 posts are allotted in to commercial department, only 

2 have volunteered. 'Lheee_pe-ss---underfhe rules, do not prohibit 

ning the- volunteeis from the other digible categories 

order to fill the vacancies when volunteers from one category 

other are not forthcoming. Conequently, as many as 10.6 in 

QAJ*lv4 a-f 	thLC, eL-j,Thk CaktfW'1 

,'ating Branch,ere subjected to the written test. The total 

those subjected to the written test viz., 108 is three 

number of vacancies viz., .36. 
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viz., respondents 3,6, 11 to 16, 18, 19,21 and 23 
on behalf of the contesting respondents,/a counter 

has been filed. While  supporting the stand of the Railways, it 

is specifically denied that the tespondent 3 was caught red-handed 

while copying and the said allegation was described as an utter 

false. It is also denied that the rèspondeht 24 does not possess 

any knowledge of Telugu. The allegation that the respondents 

16 and 24 failed in the test is also denied. 

We have heard the learned counsel for the applicants, 

Shri G.Bikshapathy, the learned counsel for the contesting 

15, 
respondents viz., Respondents 3, 6, 11,12,13, 14,116, 18, 19, 

tc21 and 23, Shri P.Krlshna Reddy and the learned Standing 

Counsel for the Railways Shri N.R.Devaraj. TheY first point is 

the 
whether it was open to the respondents to hold Z written test 

followed by viva-voce for selection to the posts of Assistant 

Guards in the manner nptifed in the notification dated 6.1.1989. 

The contention of Shri Bikshapathy.is  that in 1979 there was 

an agreement between the Union and the Railways, as a result of 

which it was decided that the selection for the posts of 

r5reaksmea now redesignated as Assistant Guard, should be on the 

basis of a simple written test. He contends that in the absence 

of the statutory rules, this cannot be modified. Shri Devaraj 

on the other hand draws our, attention to the Rule 216 of the 

Indian Railway Establishment Manual, Chapter-Il, 2nd Edition. 

This clause specifically provides, "when it was desirable to 

.5 



5.. 

hold a written test as a part of selection iñrespect of all ±R 

initial selection grade posts and that in every case,g a viva-voce 

test shall be held". Thus, it is dlear that the Rule clearly 

provides for a written test followed by viva-voce. The contention 

that in 1979 there was an agreement to contra, is not substan-

(LC 
tiated and in any event/  rule would prevail over the said agree- 

ment even if it exists. The second contention raised by Shri 

Bihshapathy is that, 106 persons should have been called, from 

the operating branch since only 29 posts were earmarked for 

this branch. He contends that only 87 viz.1  3 times of the 

number of vacancies should have been called for the written 

test. The counter on behalf of the Department states that 

only 2.personswe2e volunteered from the Commercial Branch and 

that the rules donot prohibit .tit' entertainithg the volunteers 

from the qther eligible categories when volunteers from one 

category or the other are not forthcoming. In view of this 

averment, we see no irregularity in calling 106 persons from 

the operating branch. In any event, the applicants would have 

the grievance, if they qualify in the written test and become 

eligible for the viva-voce. It is only then that they can 

comp1ain that the competthtion has got enlarged. We, therefore, 

see no merit in this contention. The 3rd contention raised 

by 5hri Eikshapathy is that as at present, there are only 

11 vacancies, and, therefore, only 36 persons should have been 

called for the written test. This contention is based upon the 

last paragraph of the counter filed on behalf of the Railways 



11\ 

which reads as follows:- 

"It is stated that there were 20 existing vacancies 

and 16 future vacancies for which selections xxe 

are conducted. In the meanwhile 9 posts are surren-

dered as a result of the review conducted by the-

controlling Officer, which was not anticipated at the 

time of assessing the vacancies. With the result, out 

of 20 existing vacancies which are to be filled, only 

11 vacncies are to be operated and there is no existing 

vacancy of Assistant Guards in the division. In these 

circumstances, while filling up these 11 posts, the 

applicants who are working as Assistant Guards on 

adhoc basis are reverted as Pointsman II vide this 

office order dated 30-6-1989." 

It would be clear from the counter that at the time 

of notifying the vacancies and calling for the applications, 

36 vacancies were anticipated. This was the basis for calling 

106 persons for the written test. err-tFe fact that as a result 

of subsequept review, there was/reduction in the strength or 

which 
cadre/would not vitiate the notification dated 6.1.1989 calling 

for 108 persons for the written test, JJe see no substance in 

this contention. 

In any event, we see no equities in favour of the 

applicants herein. The notification calling for the applications 

was issued on 6.1.1989. £his  notification specifically says 

that the written test would be held and the syllabus was also 

enclosed thereto. The applicants never objected at that time 

that no written test should be held on 15.3.1989 when their names 

were included in the 'list of candidates eligible for appearingØ4 
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the written test; hey acquiesced with the said letter fixing 

the the written test on 8.4.1989 and on 25.4.1989. When the 

list of employees who passed the-written test was announced, 

I 	- 
they turned 4ew- and filed the present applicant just before 

the viva-voce was -tobe held stating that no written test should 

be held. It is clear that the applicants are seeking to 49y 

the benefit ofJthe written test 	othnc while at the same time 

questioning the' procedures. We are of the view that they cannot 

be permitted to do so. on this ground also the applicants! case 

is liable to 

be dismissed 

7. 	 In the circumstances, we find no merits in the 

applications and it is accordinglydismissed. Shere  will be 

no order as to costs. 

(Dictated in the open Court). 

(D.SURYA RAO) 
	

(ID .1<. Chaltravorty) 
Member(judl.) 
	

Member ( Admn.) 

Dated: 11th August, 1989. 
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