~
| | 65
2? oo | _ CATRI2

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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DATE OF DECISION __ \\— &~ m\ji_?gﬁ\_,_

Q- WA SNy Petitioner
‘”\\l\ G %\W’g\% _____Advocste for the Petitioneris)
_ Versus® - o B
M_thﬁx.m_ M& Qe ﬂ% Respondent
: Eﬁpg&m\i
Advocate for the ReSponacm(s)
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The How'ble Mf. Ty - \Mx( c_\h\k et ()
The How'ble Mr. ~ & - K Clesfoa el eriad.
e | ,K oy W\ \%\a\}\\\m\%&t\

1. Whether Reporters of local papers may be allowed to see the Judgement?

2. To be referred to the Reporter or not?

TrI9v
3. Whether their Lordships wish to see the fair copy of the Judgement? v

4. Whether it needs to be circulated to other Benche« of the Tribunal?
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ORDER OF THE BENCH DELIVERED RBY HON'BLE SHRI D, SURYA RAO,'MEMEER(J)..

The app}icants herein are Pointsmen-II in the South
Central Railway. They state that'the§ are eligible for appoint-
ment to ﬁhe next éatégory viz,, Assistant Guard in the pay scale
of %.800-1150; It is alleged that the‘Zné respondent issued a
‘circular dated 6.1.1989 calling for the applications for fiilingup
36 Vécaneies of Assistant Guards. 29 of the vacancies were
earma;ked for'the operative staff and 7 for commercial staff.
It is mentioned that the selection process Q;;l congigts of a
written test and those qual;fying the written will be called@ for
viva-voce. The applicants state that they are alfeady working
7 as Adhbc Assistqnt Guafds. It ié_alieged that when .selection
was made for appoiﬁtment on adhoc baéis; respondents 16 and 24
failédlié the test. VI£ is further alleged that tﬁeAapplicanEs
were compelled to appeaf for the test and under the threat
of deletion éf their names from the zbhe_of their chsiéeration
they had appeared for the test. They referred to a' letter
iszsued iﬁ 1979tgg€er négotiations Eetweén the workers and the ¢
' ' : {
Manggement, whgreby it was agregd that the promotion to the post {
of Rreaksman (now designated as Assistant Guard) would be by way %\
of‘Q simple written test. Departing from these instructions,
the respondents are n&ﬁ seeking to make éhe.selectibn on thé

basis of writﬁen test and viva-voce. Pursuant thereto, 108
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re avail :
wine department OnlY 87 able to the Opera-

-for the written test ang net 190s,

| ;t is alleged that one of the
respondents viz, |

respo
pondent No.3 Was caught. red-handed while

-passed |
P deSPlte his not p0558581ng any knowledge of Telugu language.

Subsequently, the 2nd respondent, on 24.5,1979 issued the list of

29 persons as having qualified in the written test. Of them, the

respondents 3 to 23 are juniors tg the applicants, 10 of those
called for the'ﬁntgrview figured beyond S1.No.87 in the operating
department and sﬁould Trmar nof have been considered. In these circum-
stances, the applic;ntsseek to impugn the selection for the posts

of Assistant Guards as notified in the circular dated 6.1.1989.

on pehalf of the respondents 1 and 2, Railways, A&
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as Breaksmen fop 20 yeargrand this caused a Wide spread unrest.

The General Manage§)as a oﬁe time measure,';elaxed the stringent
selection process directingradOption éf a’simple test for selection..
It is further stated that the Railﬁay Board by a letter dated

31.5.1982 have identified certain categories of staff as Safety

categories. The Assistant Guards category comes under thé Safety

v .
category. For the posts under the Safety categorygt,

w0
there is a prohibition of any relaxation in,the prescribed quali-

f
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ficationl; period of service and other criteria for filling up

of the posts. Acéordiﬁgly; a selection was proposed to be held
in the same manngr with the same syllabus_ég in the previous
occasionbpriér to 1989. It is stated that—after‘;§79;,on 2 occa-
éioné i.e,, in Séptember 1985 and May 1988, §1E;regular selection
process viz., written test and viva—voce was followed. ~ Some of

the applicants had appeared in these tests. It is, therefore,

contended that the contention that_the.selection should be made

without a written tesp.and 2 vivafvoce is Qhoily untenable,

Insofar as the.persons called for ibﬁerview, if is stated that

though 7 posts are allotted #m to commercial department, only

2 have volunteered. l-'I=re{3e——13@*3‘!:*:::,—‘—t:rz‘n:"lser-E'ne rules, do not prohibit

entertaining the volunteers from th; other digible categories

order to fill the vacancies when volunteers from one category

we other are not forthcominc. Conéequently, as maﬁy ag 106 in
auﬁﬁﬁggaf wa mku eufbu,aahfwﬁ ;

rating Pranchlyere subjected to the written ‘test. The total

those subjected to the written test viz., 108 is three

number of wacancies viz., 36.

.3004



R ,-'\

=

i,

“f

viz., respondents 3,6, 11 to 16,18,19,21 and 23

3. On behalf of the contesting respondents,/a counter

has been filed. While supporting the stand of the Railways, it
is specificaliy denied that tim respondent 3 was éaught red-handed
while copyihg and the said allggation‘was deécribed as an utter
falsg. It is also denied that the respondent 24 does not possess
any knowledge of Telugu. The allegation that the respondents

16 and’24_failed in the test is alsoc denied.

4, . We have heard the learned counsel for the applicants,
Shri G.Bikshapathy, the learned counsel for the contesting

. : . P _ 15, .
respondents viz., Respondents 3, 6, 11, 12, 13, 14,/16, 18, 19,
Ao 21 and 23, Shri P.Krishna Reddy and the learned Standing
Counsel for the Railways Shri .N.R.Devaraj. The’ first point is

' o . ' the

whether it was open to the respondents to hold / written test
followed by viva-voce for selection to the posts of Assistant
Quards in the manner notifed in the notification dated 6.1.1989.
The contention of Shri Bikshapathy is that in 1979 there was
an agreement between the Union and the Railways;‘as a result of
which it was decided that the selection for the posts of
Breaksmen, now redesignated as Assistant Guard, should be on the

basis of & simple written test. e contends that in the absence

of the statutory rules, this cannot be modified. Shri Devaraj

-

on the othef hand draws our. attention to the Rule 216 of the

Indian Railway Establishment Manual, Chapter-II, 2nd Edition.

This clause specifically provides, "when it wasg desirable to

%_;/’
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hold a wfitten test as.a paft-of selegtion. ifh respect of all xr

initial selection grade posts and that in every case,® a viva-voce

test shall be héld". "Thus, it is élear fhat the Rule clearly

provides ﬁor a written test followed by viva-voce., 'The contention

that in 1979, thefe wés an agreement to contra, is not substan-
(N ,

tiated and in any even%i rule would prevail over the said agree-

ment even if it existsi The second contention raised by Shri

Bikshapathy is that, 106 persons should have been called from

the operating branch since only 29 posts were earmarked for

this branch. He contends-that only 87 viz., 3 times of the

number of vacancies should have been éélled for'thg written

test. -The counter on behalf of the Deﬁértment states that

only 2 persons weee volunteered from the Commercial Branch and

that the rules donot pfohibitzim entertaining the volunteers

from the other eligible categories when volunteers from one

categery or the other are no£ forthcoming. In view of this
averment, we see no irregularity in calling 106 persons from
the operating branch. lIn any event, the applicants would have
thg_grievance, if theffqualify in the writt;n test and bhecome
eligible for the viva-voce., It is-oniy then that they can
coﬁplainf that the cpmpetition'has got eplarged. We, thereforé,
see no merif in this éontentién. The 3rd contention raised

by Shri Eiksﬁapéthy is that as at present, there are only

11 vacancies, and, therefore, iny 36 persons should have been
called for the written test. This contenfion is based upon the

last paragraph of the counter filed on behalf of the Railways



which reads as follows:-

"It is stated that there were 20 existing vacancies
'and 16 future vacancies for which selections =xe

are conducted. In the meanwhile 9 posts are surren-
dered as a result of the review conducted by the.
Controlling Officer, which was not anticipated at the
time of aséessing the vacancies., With the result, out
of 20 existing vacancies which are to be filled, only
11 vacgncies are to be operated and there is no existing
vacancy of Assistant Guards in the division. 1In these
circumstances, while filling up these 11 posts, the.
applicants who are working as Assistant Guards on
adhoc basis are veverted as Pointsman II vide this
office order dated 30-6-1989."

5. . " It would be clear from the counter that at the time
of notifying the vacancies and calling for the applications,
36 vacancies were anticipated.. This was the basis for calling
106 persons for the written test.  omThe fact that as a result
: a )
of subseqgquent review, there wag/reduction in the strength or
which ~
cadre/would not vitiate the notification dated 6.1.1989 calling

“for 108 persons for the written test,-wk see no substance in

this contention.

6. In ahy'event, we see no equities in favour of the
applicants hérein. Tﬁe notificatién calling forlthe applicationé
was>issued on 6.1.1989. This notification specifically says —
that tﬂe writtéé test-would be held and the syllabus was algo
enclosed thereto. The applicanﬁs never objectéd at that timé

that no written test should be held on 15.3.1989 when their names

were included in the :list of candidates eligible for appearingﬁv“ﬁ
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the written test. *hey acquiesced with the said letter fixing
the the written test on 8.4.1989 and on 25.4.1989. When the
_list-of'empIOYees who passed the.written test was announced,
; ocrw@ / ' ‘

they turned dewa-and filed the present anpllcant just before

the viva-voce wasfto;be_held stating that no written test should

’ : ' elages
be held, It is clear that the ampllcants are seeking to deny

the benefit ofL&he written test oexomiwees while at the same time
questioning théf’procedures.‘ We are of the view that they cannot
be permitted to do so. On this ground also the applicants® case

Iy RRERXNEANERXEREXR AXR NS EARRRE XX WEXEERAxRaxmEX 1s liable to

be dismiszsed.

7. : - In the circumstances, we find no merits in the
applications and it is accordingly dismissed. “here will be
no order as to costs.

{Dictated in the open Court). /

(D.SURYA RAO {(D.K.ChaRravorty)
Member (Judl,)" , Member (Admn. )

Dated: 11th August,. 1989,
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