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O.A.No, 438 of_1989

(J‘UDGMENT OF THE TRIBUNAL DELIVER“D BY HON' BLE SRI D.SURYA RAO
. MEMBEZR(J)) .
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The applicant herein is the General Manager,

- South-Eastern Railway, Calcutta and the first Respondent

is -a Trolleyman working under Permanent Way Inspector,Gr.II,
S.E.Rly., at Srikakulam Road ., The application has
been filed questiqning the order dated 9-9-88

in CMP No, 269 /86 passed by the Presiding Officer,

“Labour Court (C) Visakhapatnam. the 2nd Respondent herein,

2. - - The first Respondent hgrein had origina;ly filed-
the applicatioﬁ under Section 33-C(2) of the Industrial
Disputes Act, before tﬁe Labour Court, Guntu;

_claiming tha; the rostered houfs that he had té perform
were 60 hours perrweek whereas he ﬁad been performing
12hours per.day; every day from 6 a.m..to 6 p.m, i,e,

72 hou?s per week ever since 1-8-1974, He coptended
that under the'tefms of an'award of the Railway Labour.
Tribunal headed bf Justice Miébhoy, he was éligible for
over time fof whatever héurs of work he had put in

‘over and above 60 Bours a week i.e, over and above

_the rostered hours, He alleged that mo over time allowance

was beihg paid to him, The applicant therein had

stated that he was an illiterate worker and he could
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not file any statement of actual over time performed

by him, He, however, alleged that the Respondent-

Ratlways were in possession of the T.A, Bills which
would indicate the timings during which the applicant

had worked beyond rostered hours.

3. On behalf of the Respondents therein (applicants

herein), a counter was filed stating that under the

Railway Board's letter dated 13-6a74 (Estt.SrI.N0.190/74)

the\petitionér was liable to perform duty for 48 hours
per week and in addition 24 hours a week which would

constitute Fime for preparatory and/or complementary

_work., He was, thus, liable to perform 72 hours a week,

This was because his place of duty was within 0,5 kms.
from the résidegce provided to him. It was contended

that the place of duty.ofthé petitioner was the place

where he reported for duty first that is where he gave

his attendance, Such a place was within 0.5 kms. from

his residence, It was contended that though. as 'Trolleyman®

he might perform duty away from his headquarters, but

~ that did not mean or follow that wherever he performed

work it became his place of duty. It was contended

that for‘the:purpose of computing over time, his pléce

of duty was the place where he had to report for
duty first at a definite/particuiar place every day,
If he performed duty away from his headquarters, that is,

at a place beyond 8 kms, from his headquarters, he
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would be entitled to_T.A. under the rules, but would not
be entitled to treat the latter place as a place of duty.
As the petitioner had never worked beyond the prescribed

period-df 72 hours per week, it was contended that he was

not entitled to any over time,

4, - The Labour Court, byAan order dated 9-9-88
in CMP No, 269 /86 found that no data was available to
¢ompute the quantum of over time which the applicant was

eligible in terms of ﬁqney. The Labour Court, however,

~upheld that the petitioner was-réquired to work on the

line as a Trolleyman and‘that there could not be any
dispute.that he worked at a distance of more than half a

kilometre from his residence, It was, therefore, held

that he would be entitled to over time allowance if he

had worked for more than rostered hours. The Labour Court,
therefore, found that the applicant was eligible for
over time allowance beyond the rostered hours i.é. beyond

60 hours a week and directed the respondents therein

to compute the 0,T. of the petiﬁioner with reference

to the claim made in the petition and a direction was
also given to work out the same within six months and

make the payment,

| 5. The Respondent No.,1 herein has not appeared eithe;.

in person or by advocate, but has sent a written state

ment by post; A preliminary objection'was taken that

this Tribunal has no jurisdiction to entertain the

"



Applicétion_against ;n ordervqf the Labour Court passed

ﬁnder‘Sectipﬁ 33-C(2) of the I.D.Act. It is contenaed

ﬁhgt on this ground_alane?phe;qfh.';s liable to be dismissed.
This contention ié ﬁﬁtenable in view of the Full Benéh
decision ﬁéndered by the Mad;as Bench of the Cen;r31 
Administrative Tribunal reported in 1988 (2)'ATLT(CAT) 336
(G.M,, S.Rly.,‘Vs. Labour Court and others} wherein

the jurisdiction of the Tribunai te hear a transferred

Writ Petition against_gn order of the Labour Court was

“upheld. On,thé same analogy, it would follow that

after the-éoming into %orce of the Ceptrai Admi;istrative
Tribunais Act, 1985, any application or peti£ion

questioning'an d:der of-the Laboﬁr‘Court if covered by

Sec.14 of the Act, .can be filed only in the Tribunal.

6, Tt is further conténded in the counter that the
- duty of the respéndent stretched bver.an arda of many
kilometres beyond 0.5 kms, from pﬁe Railway quarter
provided to him and és‘such‘his rosterlhou;s of duty
should be 60 hours per week and not 72 hours per week.
It is contended that the questioﬁ whether the Respon-
‘. dent No.1 herein vorked beyond 0,5 kms. or not is a
question which was rightly-decided by £he Labour Court
in his favour. It is also contended that the Labour
Court order is iegal and justified, ;hat the presiding
officer has acted judiciously and correctly in his

thinking that the place of work of the respondent-petitioner
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extended over the length and breadth of the entire track

on which he is required to wbrk and that he has given a

correct and reasonable interpretétion to the words

'‘place of work'. It is, therefore, contended by the

respondent herein that he is rightly entitled to payment

of over time allowance for the work taken from him -

beyond 60 hours a week from 1-8-74. He, therefore,

prayed that the O.,A, may be rejected,

7., Heard Sri P.Venkata Rama Reddy, learned Standing

Counsel for the Rajilways, on behalf of ﬁhe'applicants.

The Respondent No,l1, as stated supra, has not,appeared
either in person or by.advocate, but he has filed a
written statement contesting the claim or contention

of the Railways, |

8., - The Respondent No.l herein is a trolleyman,
The work which he is required to per%orm is to push
the trélley of his inspector Betweén K.M,No,720

to K.M.No, 762 that is, between Kotabommali ang Pondur

.stgtiops. He had stated in his appiication that his

residence is located &t &TM¥ROy hradab Vﬂ{bﬂférikakularﬁx’\u-o_&.,

- Thus, the Labour Court has held that the distance from

his residence to the place where he has to work is
more'than'half a kilometre and that there cannot be
any dispute in this regard. The Respondent No,1 is

treated as an Eésentially Intermittent worker,

o
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Under the rules relating to hoursbf employment, an

-6=

essentiﬁlly interﬁittent employee is one whose daily
'BOu?s of duty include periods.of inaction aggregating
8ix hours or more during thch'although.he’is require@
to- be on duty but not célledrupon tO'dispiay either

physical activity or sustain attention, 1is declared as

Essentially Intermittent Staff such as Waiting Room

Bearers, Sweepers,-Maistries, etc. Under the rules,
Essentiélly‘lntermittent Workers postgd at road side
sta;ion who are provided.with residential quarters
within 0.5 kms. from their placé of-duty,.haye to work
for 48 hours per week plus additional 24'hours a week,
The 48 hours alweek are the standard duty hours which
they‘have to perform while the additional 24 hours
constitute preparatory ané/or complementary wérk. Thus;

the totalhours, thch an essentially intermittent worker

. who is provided with residential quarter within 0.5 kms. '

from his place of auty has to perform is 72 hours per

week, In the case of other essentialiy intermittent

- workers that is, those whose quarters are beyond 0.5 kms,

from their places of duty, the additional hours which

they have to perform in addition to standard hours, is
12 additional hours per week, Thus, these essentially
intermittent workeré,_that is, those who reside beyond

0;5 kms, from the places'of_;heir duty, have to pérform
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60 hburs a.week; compulsorily. If they perform duty
'beyohq'sol hours a week, they Qould be eligible for
§ver time, The'dispute,:;herefore, centered on the
question what is.tﬁe place of duty of thé Respondent No.i.
-Accordihg to the Respondent_No.l. the place of his duty
islanywheré on the line namely-betweén KM No, 720
and KM No, 762' . ‘Since his piace of residénce is
at Srikakulam Réad | which is situated at ?akmknimuﬁuihuka\ Q,
he sought to contend that he ‘would be entitled to over
time whenever he pushes the trolley of his inspector
at any point betwgen KM No, 720 and KM No. 762.
This.conteﬁtion was'agcepﬁed by'the Labour Court. The
contention of the‘Railways; §ni£he other hand, was
that the piace of duty means, as coﬁtended in their
counter before the Labour Court, the place where he has
to report for duty every day and where he has to give
his atténdénce. Aécoé&iﬁg_to éhe railways, the'
'ReSpondent No;1'herein has to report to the‘Subordinagé/
Insbector/Supervigor under whom.ﬁe is working af
Srikakulam Road every day, If there is work, he
and his superyispr wouid procéed to the point within
the jﬁrisdiction ofthe Sub;rdinatenamély anywhere
between Kﬁ No, 720 | to KM No. 762 - and performm
their duties. If theré is no work,‘the Respondent No.1
would have to remain at Sriiakulam Road itSelf.

It is, therefore,‘contended that the headquarters of
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the Respondent No.l herein is only Srikakulam Road
. which is within 0,5 kms, from his residence. He is,
therefore, liable to work -for a totél fostered hours
of 72 hours per week. It is contended by Sri Venkata

Rama Reddy that this the only faasonable interpretation

which can be'placed to the expressioﬁ ‘place of duty’.

9. A perusal of the order of the Labour Court °

o discloses thag it has not applied its minﬁ to tﬂis
contention or argqument advanced by the Railways in ﬁheir
written statement, lThe Labour Couf; assumed that the
piace.of dﬁty means a place‘anywhe;e on the line where
tﬂe petitionér béfore it, hés to ﬁush the trolley,
If this contention is té be accepted, thé piaCe.Qf duty
of the Reépondént No.i herein‘would keép'on varying
from day to day and there Qould be no definit¢ or specific
place of dﬁtg;'Obviouslj such a view would-be wholly
untenable.’ The contention‘ih the written statement
of_the hailwa?s, before the Labour Court that the
place of duty is the piace where the petitioner has
to report every morning for duty.and'sign his aﬁtendance,
is on the bther hang, mére plausible and proper method
of determingng the place of duty, Imme&iatély on his

reporting and signing his attendance, the Respondent-

Petitioner would commence his duty. Thefact that he
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'report every day for performing the Quty and signing
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proceeds from Srikakulam Road which is at KMcNo, .

to anywhere.on the line between KM No., 720 and

KM No, 762 would not render his place of duty only
between KM No. 720 and KM No, . 762 . If the
Reséondent-?eeitioner s,angment is to be accepted, the
time:takenby hi& to proceed_feom S;ikakulam ﬁoad

to the point between KM No, 726 . and KM No,762

has to be‘excluded'and would never count‘for duty.,
éiﬁilarly, if there is_no worg on a particular day

and he-had remained only at Sfikakulam Road

that is at his headquarters, then it would mean that

‘he has not performed any duty_bn that day'since he has

not reported fo:rduty_at any place between KM No,720
and KM No.762 o This eontention, if accepted, would

lead to anamolous fesults. On the other hand, the

reasons put forth by the'Railways viz, that the place_

of duty means the place which is declared as his
headquarteze and where the ﬁesponaent-petitioﬁer has to
o _ P
the attendance, is a more plausible and reasonable -
1nterpretat10n. It would follow that the plaee of duty
of the ReSpondent No.1l is the "place where the
Permat;xent Way Inspector, Gr.II, Srikakulam {is stati'o.n'ed.
1f thls is the place of duty, his residence being
less than 0, 5 kms.ffrom his place of duty, he would

not be eligible to claim over time since he is liable

ﬁ_
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to work for 72 hours per week, For these reasons, it

would follow that t¢he order of the Labour Court

LN

dated 9-9-88 in C.M.P.No.‘ 269 /86 is clearly not
passed on the basis of ‘any valid material and is based

merely on the assumption that the petitioner works at

.a distance of more than half a kilometre from his

residence, The said ordepis accordingly set aside,

The Respondent No,1's claim that he is entitled to

over time wages under the rules from 1-8-74 is-

accordingly rejecfed.

10, The 0,A, is allowed and in the circumstances,

there will.be no order as to costs,

C%%"Qr‘~> CZ.

(D.SURYA RAO)
Member {J)
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Dated: 19th September 1989, -
| Dictated in open court, ‘ ) Ggw
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