In THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH: AT HYDERABAD

- 0.A.NO. 434 of 1989 , .Date of Order: 19-9-89
Between:

" 1.Union of India, rep. by the General
flanager, South Eastern Railway,
Garden Reach, Calgutta and anothar.

...Applicant.

qndr' . .

1.M.Gopalam, Trolleyman under
Permanent Way Inspector, 5 E.Railway,
Srikakulam Road.

2. The Labuur Court, Visakhapatnam,
representad by its P;asiding Cfficer.

s sR@spOndants.

FOR THE APPLICANT: MR.P.VENKATARAMI éEDDY: S;C. FOR RLYS,

FOR THE RESPONDENT: NONE WAS PRESENT.

CORAM:

HBN'BLE MR.D.SURYA RAD: MEMBER(JUDL)

.

(JUDGMENT ‘0F THE BENCH DELIVERED BY HON'BLE
MR.D.SURYA RAD: MEMBER(J) Y. -

* . ‘ ) - T ...Cantd..¢
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0.A.No, 434 of 1989

(JUDGMLNT OF THE TRIBUNAL DELIVER“D BY HON' BLE SRT D.SURYA RAO

MEMBER(J)) .

The‘applicant heréin is tﬁe Géneral Manager,
South-EagéérnfRailway, Caléutta and_the first Respondent
is. a Trolleymgn ﬂorkiﬁg under Permanent Way Inspector.Gr.II;
S.E.Rly., at Nellimerla,' . .The applicétioﬁ has

been filed questioning the order dated 9-9-88

in CMP No. 279 /86 passed by the Presiding Officer,

Labour Court (C), Visakhapatnam, the 2nd Respondent herein,

:
t

2. The first Réspdndent herein had‘originally filed
the application under Section 33-C(2) of the Industrial

Disputes Act, before the Labour Court, Guntur

claiming that the rostered hours that he had to perform

were 60 hours per week whereas he had been performing
12hours per day, every day from 6 a.m, to Grp;m. i.e,

72 hours per week ever since 1-8-1974, He conténded

that under the.terms of an award of the Railway Labour

Tribunal headed by Justice Misbhoy, he was eligible for

over time for whatever hours of work he hadlput'in
over and above 60 ééurs a week i;e. over and above
the rostered ﬁours; He alleged that no over time allowancé
was being paid to him. The applicant theéeiﬁ had

stated that he was én illiterate worker and he could ﬁ
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not filé any statement of actual over time performed
by him, He, however, alleged that the Respondent-
Railways were in possession of the T,A, Bills which
would indicate the timings during which the applicant

had worked beyond rostered hours,

3, On'behayf of theRespo%déntstherein (applicants
herein), a counter was filed stating that under the
Railway'Board's letter dated 13;6-74 (Egtt.Srl.No.180/74)
the petitione; was liable to perform dutyrfo;h48 hours
per Qeek and in ;ddition 24-hours a week which would
constitute time for preparatory and/or complgmentary
work. He was, thus, liable to‘perform 72 hours a week,
This. was because his place of duty was within 0.5 kms.
from the residence'ﬁrovided to him. It was,contendedr

‘that the place of duty ofthe petitioner was the place

- where he reported for duty first that is where he gave

his attendance. Such a place was within 0.5 kms. from

his residence. It was contended that though as 'Trolleyman’

- he might perform duty away from his headquarters, but

" that did not mean bf follow that wherever he performed

w&rk it became his place of dﬁty. it was contended

that for the purpose of cémputihg ofer'time, his plaée
of duty was the place where hé had to report for

duty £ir§t at a definite/particular place every day.

If he performed duty away‘from his headquarters, that is,

at a place beyond 8 kms, from his headquarters.rhe
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wduld be entifled to'T.A.’uhder the rules, but would not
be entitled to treat the latter place as a place of duty.
). Y] thé petitionér had never‘wo:ked beyond the presc¢ribed
periéd of 72-hour§ per week,-;t was contenged that he was

not entitled to any over time,

4, . The Lﬁboﬁr Coﬁrt, by.an'order datedf9-9-83

in cMp No, 279 (86 f§und that_hg data was available to
co%pube the quantum of over timé which the applicant was
eligible in terms of'ﬁoney. Thé Labouf Court; however,
upheld that the petitioner was fequired to wo?k on the
line as a Trolleyman and théﬁ there céuid not be any
dispute that he worked at a‘distancg of ﬁore than half a’
kglometre from h;s residenée. It was, therefore, held
that he would beAentitled ﬁé over time allb?ance if he
had worked for mor;xthan rosteréd‘hours. The Labour Court,
therefore, found that-the épblicant was eligible for
over time'allowance beyond the rostered hours i,e, beyond

60 hours a week and directed the respondents therein

to compute the 0,T, of the petitioner with reference

't0 the claim made in the petition and a direction was.

also given to work out the same within six monfhs and

make the payment,

5. The Respondent No.l1 herein has not appeared either
in person or by advocate, but has sent a written statee
ment by post. A preliminary objection was taken that

this Tribunal has no jurisdiction to entertain the
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Applicétioh against ;n erder ofrthe Labour Court passea
under gectio;_33-c(2} of the‘I.ﬁ.Act. It is contended
ﬁh;t'on this‘grodnd alone_;hquﬁA. is liable to be dismissed.
This contention is'untenabletin view of the Full Bench
decision réndered by the M;drés Benchfof ﬁhe Central
Administrative Tribunal reported in 1988 (2)'ATLT (CAT)'336
'(G.M;, S.Rly.;.Vs. Labour.Court and others) wherein
the:jurisdiction of the Tribunai to hear a tranéferred
Writ Petition aéainst an ordef of the Labour Courg wés
upheld., On the same analogy, it would follow that

after the coming inté fbrce of the Central Admiﬁistrative

Tribunals Act, 1985, any application or petition

questioning an order of the Labour Court if covered by

Sec.14 of the Act, .can be filed only in the Tribunal,

6. . It is further conténded in the counter that the

 duty of the respondent stretched over an ‘arda of many

‘ Rilometres beyond'd.s kms, from the Railway quarter

provided to him and as such his roster hours of duty
should be‘60 hours per week aﬁd not 72 hours'per week,

It is contended that the question whether the Respon-

dent No.l1 herein worked beyond 0,5 kms. or not is a

question which was rightly decided by the Labour Court

in his favour., It is also contended that the Labour
Court order is legal and justified, that the presiding
officer has acted judiciously and correctly in his

thiﬁkin& that the place of work of the respondent-petitioﬁer

o
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. extended over the length and breadth of the entire track

on which he is required to work and that he has given a
correct and reasonable interpretation to the Qofds
'pléée of work', Iplis, thefefore. conﬁended.by the
requndent herein that ﬁe is-rightlf entitled to payment
of over’time‘allowance fof'the work taken from him

beyond 60 hours- a week from 1-8-74, He, therefore,

_‘prayed that the O,A, may be rejected,

T - Heard Sri P.Vénkata Rama Reddy, learned Standing
Counsel for the Railways, on behalf of the applicants, -

The Resppﬁdent No.l, as stated supra, has not appeared

~either in person or by advocate, but he has filed a

written statement contesting the claim or contention

of the Railways,

8. ' The Respondent No,1 herein is a trolleyman,
The work which he ;s required to perform is to push

the trolley of his inspector between K.M.No, 797

to K.M.No, 817 that is, between Garavidi and Vijayanagaram

stations. He had sfated in his application thaﬁ his.
residence is located at-K.M.No.'SQS at Neliimarlé.
Thus, the Labour Court has hgld that the distance from
his residence to the place where he has to work is
more than half a kilometre and that there éannot-be
any dispute in this regard, The Respondgnt No.1l is

treated as an Essentially Intermittent worker,

@/
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Under the rules relating £o hoursbf employment, an
essentially interaittent eﬁployee is one Qhosé daily
ﬁours of duty include periods.of inaction aggregating
six hours or more during Qﬁich'although he is required
to be on duty but not célledrupon tordispiay either
physical'activity or sustain attention, is declared as
Essentially Intermittent Staff such as Waiting Room
Bearers, Sweepers,”ﬁaist:iés, etc, | Under the rules,
Essentially IntermittentAwOfkers poéted ;t road side
s£ation who are provided with'residential-quarters
within 0.5 kms. from theif'place of duty, haye to wérk
for 48 hourghper week plus additional 247hodrs a week,
The 48 hours a Qeek‘are the standard duty hours which
they have to perform while the additional 24 hours
constituﬁe preparatqry and/or complementary ﬁdrk. Thus,

the totalhiours, which an eséentially.intermittent worker

who is provided with residential quarter within 0.5 kms.

from his place of duty has to perform is 72 hours per
week, In the case of other essentially intermittent
workers that is, those whose quarters are beyond.O.S kms,

from their places of duty, the additional hours which

they have to perform in addition to standard hours, is

12 additional hours per week, Thus, these essentially
intermittent workers, that is, those who reside beyond

0.5 kms. from the places of their duty, have to perform
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60 hours a week, compuisorily; If they perform duty

beyond 60 hours a week, they would be eligible for

éver time. The dispute, therefore, centered on the

question what is the place of duty of the Respondent No.l.

According to the.Respondent No,1l, the place 6f his duty
is anywhere on the line'némely'betﬁeen-KM No. 797

ah@ KM.NO. 817. . Since.his\place of residepce is

at Neliimerla’  1 _'wﬁiqh is';iﬁuated at KM No, 805
he sought éo contend.that he Qould be entitled to over

time whenever he pushes the trolley of his inspector

‘at any pdin; betweeh KM No.797 and KM-No. 817

This contention was acceptedﬁby the Labour Court. The

contention of the Rajilways, oh the other hand, was

that the ﬁlace of duty means, as contended in their
counter before the Labour Court,-thé‘place where he has

to report‘EOr duty every day and where he has to give

his attehdance. Accordiﬁg to the railways, the

- Respondent No.l herein has to report to the Subordinate/

Insbecfor/Sﬁperviéor under whom he is working at
Nellimefla‘ : ever} day. If there is work, he

and his supervisor would proéeed to the point witﬁin
;he jurisdicﬁion ofthe Subordinate namely énywhere
between KM No, 797 to KM No, ' 817 and perform
their duties.l If there is no work, the Resp;ndent No.l-
wouiﬁ have to remain at Nellimerla *itsélf.

It is, therefore, contended that the headquarters of

il |
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the Respondent No,1 herein is only Nellimerla

which is within 0.5 kms. from hie reeidence. He {s,

.therefore, liable to work for a total rostered hours

- -

of 72 hours per week, It is contended by Srl Venkata
Rama Reddy that this the only reesonable interpretation

which can be placed to the expression ‘place of duty’.

9. A perusallof the order of the Labour Courtc
discloses that‘it ﬁas not epplied its mind to tﬁis '
coptention or argument advenced by the Railways in their
written statement, The Labour Court assumed that the
place of“dety means a place anywhere on}the.line where
the_petitioeer before it; has to push. the trolley.

If this contention is to be accepted the place of duty

of the Respondent No 1 herein would keep on varying

from day to day and there would be no definite or specific

place of duty. Obviously such a view would be wholly
untenable, The contention in the written statement

of the Railways, before the Labour Court that the

pPlace of duty is the place where the petitioner has

to report eyefy morning for duty and sign hié attendance,

is on the other hand, more plausible and proper method

of dete:min@ng the place of duty. Immediately on his
reporting and signing his attendance, the Respondent=

Petitioner would commence his duty. Thefact that he
¥ |
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proceeds frem Nellimerla . which is at KM No, 805
to anywhere on the line between KM No.#97 - and

KM No.é17 woule not render his place of duty only
betweeanM No.797 ane Kﬁ Ne.817 . If the

_ ReSpondent;Petitioner's argument is to be accepted. the
time'taken'by him to proceed from Nellimerla

to the point between KM No.79i ’ "and KM No,817

- has to_be‘excluEed and would heber count for duty.
éimilariy, if ehere is no work on a partieulef day

and he had remained oniy at Nellimerle

“that is at his heedquarters, then it would mean that
“he hee not perfo;med Bny duty on that day'siece he has
not reported for duty at any place between KM No, 797
~and KM No, 817 . !This eenﬁentioﬁ, if'accepted, would
lead to anamolous results, Onlthe-oeher hand, the’
‘reasons put forth by the Railwaysrviz. tﬁat the place
of duty means'the place which is declared as'his
headquarters and where the Respondent-betitioner has to
report evefy*day'fof performihg.the duty and signing
the attendance, ie a ﬁofe plaueible and reasonable
interpretation; iﬁ would follow that the pleee of duty
of the Respondent No,1 {is tﬁe place where the

éerfnanent’ Way InSpector,Gr.JFII, Nell'imerlais stationed,
If.this ie the.place of dety, his residence being

less than 0.5 kms, from his place of duty, he would

not be eligible to claim over time since he is liable

@‘_



5\\\\_.#} to work for 72 hoﬁrs ﬁer-week. For these reasons, it
would foliow that the or@er of the Labour Court .
dated 9-9-38 Jin C.M.P:ﬁo;‘?éé /86 is clearly not
passed on,tﬁe basis of ény valid material_and is based
merely on the assumpéion‘thag the petitioner works at
a distance of more than half a kilométre from his

J o - residence., The said-ordends accordiﬁgly set aside,

.The ReépondentANo.l's claim that hé is entitled to

over time wages under the rules from 1-8-74 is

accordingly rejected,

|

10, The O,A, is allowed and in the circumstances,

there will be no order as to costs,

B 502,

(D.SURYA RAOQ)
Member(J)

Dated: 1Gth September, 1989, ‘ £l~,,,r””f”
Dictated in open court, < \ N
mhb/ %fﬁ)@%kﬁ;
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