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JUDGMENT OF THE DIVISION BENCH DELIVERED BY THE HON'BLE
SHRI P.C.JAIN, MEMBER (ADMN.)

The applicant was appointed as Groupd 'R' official
in the office of the Regional Director, Employees State
Insurance Corporation, Hydérabad with effect from 8.7.1978,
He was subsequently promoted as Record Sorter which is also
a post in Group 'D'., He says that he was recruited as
Group 'D' official against a vacancy reserved for the
Scheduled Tribe. The reply %iled by the respondents on
this point is silent. According to the relevant rules of

in the cadre of LDC
the Corporation, 75% posts/are required to be filled by
direct recruitment and 25% by ?romotion on the basis of
a competitivé examination held for Group 'D' staff, The
applicant appeared for the aforesaid examination held in
1985 and claims to have qualified therein for promotion as
LDC, This is not in dispute. He was appointed to officiate
as LDC vide Office Order dated 29.11,1985, It is stated in
theég?sygﬁaid order of 29.1}.1985 that the promotion of the
applicant had been ordered purely on temporary and on adhoc
basis without prejudice to the interest of the séniors and
that he was liable to be reverted at ény time without any
notice and without assigning any reasons therefore. It is
further stated that the officiating promotion will not
confer Jupon him any right for continuance in the post for
regular promotion in fgture and that the period of service
in the grade on adhgfzjfll count neither for the purpose

of seniority in that grade nor for eligibility for promotion

<

contd....




to the higher grade. By an order issued on 2}.3.1986,
the applicant was ordered to be reverted to{iiE}Group 'D
post. He made aepresentations /butythe xepl@é%:ﬁiaiﬁot
satiséijéﬁhim( It is in this kack ground that he has
£filed this OA with the prayer for a direction to the
reSQOndents,XQ;}"to consider promotion of the applicant
a qualified depaftmental ST candidate for promotion as
LDC in 3T reserved vacancy adhering to the instructions
contained in Memorandum No.6/3/19/68-Estt.1, dated
20,3,1970 with all consecuential benefits." The prayer
for interim relief made by the applicant was not granted

by the Tribunal,

2. . The respondents.have contested the OA by filing

their reply to which no rejoinder has been filed,

3. Tre learned counsel for the applicant raised

two contentions before us. Ffirstly, it is contended that
the applicant could not have been reverted from the post

of LDC without giving him an opportunity to show cause.

The respondents in their reply haééstated that the promotion
of the applicant to the cadre of LDC with effect from
2,12,1985 was purely on adhoc and temporary Lasis ah&"ﬁé“ﬁéﬁ
liable to be reverted any time without notice, as he was
promoted‘as_a stop~-gap arrangement pending joining of,&ij]
regular candidate earmarked for direct gquota vacancy.

The fact that the appointment of the applicant on promotion

Q—E..,

Tcontd....



to the post of LLEC was burely temporary and adhoc and

was liable to be terminated without assigning any reason

or without any notice,{;jis itself zlear from the order

of promotion which has already been referred to above,

This is further confirmed bf the averment of ﬁhe respondents

in their éounter affeadavit. This averment has not been

contrgverted. Ffurther, tﬁe appnlicant has not placed any
any oﬁ{)

material on record to show that /nis junior was allowed to

continue at-the time he was reverted., We, therefore, see

no force in this contention of. the applicant,

L]

4, Second contention:itged by the learned counsel
for the applicant is that fhe applicant belongs to
Scheduled Tribe, there was reservation for ST candidates
in the 25% quota for Group 'D' staff for proT?tion to the
vost of LDC, and that when the applicznt was promoted in
1985, a vacancy reserved for STﬁigyex{;t and, therefore,
he should be deemed to have been promoted in 1985 against
such reserved vacency. ‘On theﬂﬁEEigjof this contention,
the learned counsel for the applicant argued that since
such a reserved wacency continued to exist and as the
applicant was the only 5T candidate who was qualified
for promotion, He‘could not be reverted as he had a vested
right to continue in thé promoted post, the case of the
respondents as presented before us is that there was no

¢ Tesewatioth after 1976 either for 5C or ST Group 'D' staff
against 25% promotion guota posts of LDCS and as such the
applicant cannot claim any promotion'against reserved
post., It is further their case that}ihe resultifof the

T '
examination/ Jthe marks obtained in the qudlifying
examination which was held for the purpose of promotion

Qe ,
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for Group 'D' staff to the cadre of LDC determines their
seniority for the purpose of their promotion to the post
of LBC, and as the applicant had the 1owe;t marks in

that examination with reference to all other candidates
who had qualified earlier in 1983 i@)ﬁn the 1985
examination{3{5§}cduld be c¢-nsidered for promotion

against promotion quota post only in his own turn and

not bypassing ttose who had obtainéd higher marks in

the quzlifying examination, It is further their case

that as there was no vacancy in the prcmothn gquota and

as there were vacancies in the 75% direct recruitment
quota, the applicaﬁt was given adhoc promotion as a
stop-gap arrangerent againstiéirect recruitment guota post,
after the persons who Were qualified for promotiSSEWho had

]

obtained higher marks, had been accom-odated either against
the direct recruitment quotalpostSas a stop gap arrangement
or against promotion qubta posts, and when regular candi-
dates became available for appointment to the direct

recruitment guota post the applicant who had been tempo-

he his
rarily promoted to such a post/was reverted to [/ substantive
e )

post in CGroup 'D'. It is pertinent to mentionii}here
that most of these submissions at the bar have not been
substantiated with reference either to the material'
available on record or withlreferenCe to the documents
which were placed before us during the course of hearing

which in fact has gone on for three days. In view of this,

(‘—Lh [
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we are not in a position to state whether in terms of the
actual facta{}&%ﬁ{the resﬁondents have stated as akove

is correct or not. We, therefore, proceed’ Jto examine
the issue involved in the case before us on the basis of
the relevant orders ast@fgkmfm placed on record or

ntherwise shown to us.

5. The applicant has relied solely on the lMemorandum

dated 20.3,1970 which is reproduced below!-

MI+ has been decided in consultation with
the Ministry of Home Affairs thet there
will be reservation of 12%% and 5% of
vacancies for séheduled castes and
scheduled tribes candidates in the 25%
posts of LDCs to be filled on the basis
of departmental competitive test confined
to class IV employees of the Corporation.
Necessary reservations may please be made

' in these posts accordingly, in future,"

A peruaal of the above memoxandumtfdoeS'ﬁhow that as early

as in 1970 th@ ﬁorﬁoratlon had taken a decision in consule

the
“gation. with the concerned “Lnl stry of/CGovernment of Indla

**’x - g

to ﬁrov1dé for: reoervatlon of 12%% for 3C candidates and
5% for Swaandidates in 25% posts of LDCs to be filled on
the basis of the departmental competitive examination

Ao,
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confined to Class IV employees of theCorporation. We
wére told in‘thef¢oufse of'the heafing that there were
about 130 posts of LDC and 25% of‘this number would

come to about 32/33 ?osts. 5% of this number would be
atleast one,?ost if reserved for an.ST candidate. The
learned counsel forthe épﬁlicant submiti:ed that the
applicant was the onlf ST Group IV employee who was
gualified for bromotion to the post of LDC and as suéh
he whould have been éiomoted against such a reserved
post., The case of the ;espondents, as disclosed in tﬁe
counter afrfidavit, is that as per the orders issued by
the Sovernment of India from time to time, until Gévernw
ment of India instructions dated 25-4-1989 were

issued, in the matter of promotion from Group-D to
Group-C posts-there could be no reservation if

direct rec;uitment to the.postiin Group~C was as high

as 75%. As per orders in ferce prior to 25-2~1976,

if the prppoftion of difect recruitment exceeds 50%, there -
could be no such reservation, Pursuant to the orders
issuad in 1976, if the percéntage of direct recruitment
eRCeeds 66 2/3%, there could be no reservation. It

was onLy‘in the O0.M, deted 25~4-1989 issuea by the
Department of personnel anleraining, Governﬁent of
India, the decision of the.deernment was cﬁnveyed that
the reservatibn would apply if the element of direct.
récruitment‘ﬁoés not exceed 75%. The case of the
-respgndents, therefcre, is that it ié only after

the iésue of the aforesaid OM of 25-4-89 tﬁat thefe
would ﬁe poéts reserved for 5C and 5T candidates

who have qualified in the prescribed departméntal

\ 7
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examination for promotion to the cadre ofILDC, The fact,
however;_remains that the reép5ndents have not éhallenged
the genuineness of thé mémo. dated 20-3-1970 which has
already Eeen reproduced above and on which the applicant
has placed reliance. ' It has also not been shown to us
that the orders contained in the aforesaid memo. wefé
either cancelled or Qithérawn ormodified. It is not
disputed by the resﬁondents that the Corporatioﬁ under
the relevant Regulations has the power to lay down a
norm different from the one which is laid down by the
Government of India in establishment matters, In view
of the existence of this power Qith the Corporation

and seeing the wordingé of the aforesaid OM, it is
dif~icult to say that this was not a conscious decision
of the Corporation. The learﬁed qouhsel for the
reSpondénts, however, submitted that the orders
contained in the afofesaid!DM dt, 20-3-70 were never
given effect to, and, in any case, tﬁey ceazsed to be
effective after the issue of the memo, dated 25-2~1976

- by the Department of Personnel and Administrative

Re forms, Government of India which was circulated

by the Headquarters of the Corporation for informaf
tion and future guidance, _in the aforesaid orders

Of 25-2-1976, reservation in posts £illed by promo-
tion can be made applicable-even éo the case of a cadrel
irn which element of direct recruitment does not exceed
Cion
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66 2/3% as aqﬂlnst'the earlier celllnq of 50%. aEzERE

As the element of direct recruitment to the post of LDC
in the Corporation was through out 75%, there could be
no reservation, and it was contended that in fact there

was no reservation.

6. Regulatinon 24 of Emﬁldyees State Insurance
Corporation (Staff and COhdlthﬂS of Service) Regulatlons,

1959 is extractpd below: -

"24, OTHER CONDITIONS OF SERVICE

In respect of all other matfers relatihg

to the conditions of serviceiof emplovees,

for which no provision or insufficient

provision has been made in this regqulation,
- the rules‘applicable from time toiﬁtimeg

to ﬁhé corresponding category:of Central

Government servants shall apply, subject

to such modification and.vmrlatidn or

exception if any, as the Birector

General may, with the appfoval of the

Standing “ommittee, by order from time

to time, specify,

EAPLANATION:

For the pﬁrpose of these regulations,
the Director General may, with the approval

contd., ...
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of the Standing Committee, by order specify,
the posts under the vorooratlon which shall
correspond to the posts under the Central

Government."

Regulation 24-A which was inserted by the notification

dated 17.7.1965 is as beiow:-

Wo4_A:— . COMPETENT AUTHORITY FOR APPLICATION

oF E]TRAu POV”RP&&&T RULES s

For the purposé‘ofrépplieation of Central
Governmeﬁt ruies to the employees of the
Corporation under these Regulations, the
Standing Committee shall be the competent
authority to exercise all the powers and
functions which are vested in the President/
Local éovernment/Ministries or Departments
of the Government of India, under the

verious Central Spvernment rules."

In these regulations we havé not been able to fidd any
specific regulation-akout the roservation for 3C and ST
candidates. ihus, in accordance with the ‘orovisions of
- %3y _pvation
Regulatlon 24, 4orders on rese4lssued by the: Government
e

of India would apply. fhe memo issued by the C?rgoration

on 20.3,1970 can be taken to have been issued by the

Corporation unﬁor the avt%orlty reserved to the Lérporatlon.

zr@ Dut after 1076 Zt%e Government orders were c3rculated

Ly the Corporation to all its subordinate offices for

U
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information and future guidénce, it would Be fair to
assume that'from that date onwards, the orders issued

by the Corporétion in March 1270 ceased to‘ﬁe Operatigé
even ﬁhoggh they are not shown to have been cancelled |
orlmodified. Thus,_@e are of the éonsidered view that
when the applicant gualified in the test for eligibilit?'
-for prémoti@n to the post of LDC against 25% gumk promotion
. in 1985, :

quota posts/ there was no reservation in the category

of promotion posts either for the SC or 5T. 1In view of
this, as also in view of the fact tﬁaf the applicant was
in fact considered againét the direct recruvitment quota'

' __be_said

post as a stop gap arrangement, helgannot /to have had or-
acquired any legal right gifh&r to continue on the post on
which he was rromoted or to claim promotion agaipst a
post'on the basis that such a poét was resgerved for |
promotion of a qualified Group 'D' ST candidate. 'Whét is
left then is that after the issve of_the orders by the
vaefnment 6f India?gpril 1989 which permi£ reservatﬁon

in promotion quota even if the element of direct recruitment
in the cadre of promotion postsiis upfo‘i 75%, and which
orders are said fo have been adopted by the Corporation
for implementation, the Corporation would have to take

a decision as tb what should ke the reservation for SC

and ST Group 'D' staff who gualify in the prescribed

examinatiqn/test against the promotion quota'post of LDCs,
Qo
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We have-not.been informed by either party, whether such a.

-

decision has been taken by the Corporation or not as yet

' ) R £ they have already taken{%ﬁ&%ﬁ%?llnes taken by them in

| 1270, the epplicant shall be entitled to be corsidered

. ‘ o ' for:promotion'against a promotion quotaﬁgg?LDC postﬁ}if
any reserved for a ST candidate after such a decision_on 
the pnint of reservation had beeﬁ_taken after the issue of
the April 1989 orders, HNeedless to state that, whenever
he‘is_cdnéidered for such promqtion, he‘has td be
considered in accordance withcﬁi@ éeniority‘among the

. | ST candidates who are eligible for such conéidefation

in accordance with thel§§§§gégg§}mark€_QEEéigggﬂgﬁln the
as

depa rtmental test, and/we have not bheen shown that &ny

such reservation post is available for keing filled up

against promotion guota as on date, we are not in a

pcsition to issue any spedific directions.

In the light of the foregoing discussion, this
OA is disposed of with the observation that if after
April'lgﬁgg there is a post of LDC in the 25% promotion
‘quota and which is reserved for a ST c=ndidate, the
applicant shall be consideredraiong with the other qualified
5T candidates of Group ‘D' in ac:ordancelwith the rules.

No costs.

(Dictated in the open Court),

| T (R o Fnese jetae &47& ‘ (é.eo--

’ (gé CHAE;DRA.JEKHAI?A REDDY) . (P.C.JAIN)
] Member (JTudl,) , Member (Adémn,}

Dated: 26th June, 1992,

. | Bopaly LesdCFRr('s )




