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Hon'ble Sri J.Msrasimha Murty, Member(J)

\
Judgment of the Bench delivered by ﬁg
Hon'ble Sri J.Narasimha Murty, K
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This is an application filed by the Applicant
for relief to guash the impugned order F.No.6(1)84 vig.,

dated 2--2--19839 as it‘XS.tantamounts to terminmation of

services and carries a stigma too, thergfore attracts

Articls 311(2) of the Constitution of India, compulsory
retirement when it is not in public interest and -

is liable to be set aside.

The facts of the case in brief are as follouws:

| 1. The applicant is M.5c.Geology and M.S5c.Tech.
in Hydraulogy. Hg was recruited through Union Public
Service Commission in 1974 for Group=-A service and was
appointea as Junior Hydrologist with effact from 1=-9-1975.

After six months of his posting at Sinaman Project at
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© Sholapur, he was transferred to Central Ground Water
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Board, Southern Region, Hyderabad. 1In May 1976 on his
request to stay with his family and aged parents, he was
agsigned work at(Sathupaliy, Khaﬁmam District. He was
then transferred to Central Ground Water Board, Central
Region, Nagpﬁr. ﬁis request for retention in Southern
Region was not-considered énd he was relieved there

from on the very day of his father's demise. He worked

in Nagpur from 1978 to 1980 duly attending to the work
assigned to him near Bhopal and Jabalpur in Madhya

Pradesh. On his request, he was posted again to Southern
Région, Hyderaﬁad,'and was assigned there reappraisal '2
of ground water‘in East Godévari District near Amalapuram '
‘énd Peddavuram where he fell Sick_énd proceeded dn leave

on medical grounds. During the convalescence period

he was transferred to Trivandrum, where he did not join

‘and his leave was sanctioned after getting a second |

. Q_l
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B N Medical Ovinion of the Medical Board. ‘He was retained
for some time in the Hyderabad Office to carry qpt the
wofk at Raiyampet in Cuddapah District and he completed
the work on 16th June 184, On .the same day oérders
were served retransfering him to the Central Region,
Nagpur, giving him two months-ﬁime to complete and

finalise the work done.

(//2. -While he was retained at Hyderabad, he applied to
the Ministry of Water Resources, Government of India,
to register his name vide lettér.No.MAJ/JHJ/CGBw/
Research.I, dt,21-10-1983 to prosecute his studies in
Ph.D, of Osmania Univérsity, and permission was
accorded in letter No.35-184/78.GW.Covt.of India,

& dated 7-12~-1985, Iﬁe fact-of dmissicn to the applicant

to prosecute his studies for Ph.D. course was brought

N COntd. -po3/-
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to the notice of the Technical Secretary and the v

'Director, Central‘Ground'Water, Southern Region,
personally and requested tc report the fact to the
chief Hvdrologist, Céntral Ground Water Board and to

. retain him at Hyderabadrtill he éompletes his Fh.D,
But h%f request was not considered and he was relieved
on 16£€-1984 to join a£ Nagpur. He jéined at Nagpur

‘on 27th August, 1984.

/! 3. The épplicant applied for éésual leave %or Id-uz=Zuha

N

: " on 7-9-1984 and availment of two days(gp Bth and 9th
which were Saturday-and'Sunday. On'reaching Hyderabad
he féund his mother's health in-a precarious condition.
Hié mother wished to see the marriage of her last son
to be performed hefore she Ereathed her last. He applied.
. for earned leave from 7-5-1984 to.9—10—1984. JHe received
R

I his salary for the period ending October 1984, which

< 'would not haﬁe‘been paid had the leave not been sanctioned.,

4, The applicant made enguiries at Hyderabad about
admission to éh.D. courée‘and applied for admission. It
was informed that attendanéé.was compulsorvy as is evident
from the admi§sion letter Nq.Ph.D/Ad/l984~Seési0n-D2/é70,
dated 21st July 1934, -Pursuan£ to it he avplied for
“study leave w.é.f; 8-10-1984, which was admissible under
/// rule 50}1)\of CZS Leave rules of 1972, 1In his ap?iication
he éxplained the circumstances in which the leave applied \
- for was justified. Correspondence ensqed in the matter
and it remained unabated till charge of unauthorised
absence was framed against him and he requésted for encuiry

which was conducted.

5. Before expiry of his leave applied for, he requestea

for posting as Junior Hydrogeologistrin Central Ground

contd..p.4/-
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Water Board on 31-12:32§§_and subsequent telegrams. As
no reply was received, he was compelled to report as
Junior Hydrogeologist on 8;2-1987 aﬁ rareedabad. On
receipt of posting ordeés at‘Central Region, Nagpur at
Fareedabad, he joined the department on 17-3-1987. He
was admitted to duty and-was assigﬁed work of office
routine in the nearabouts of Aﬁmednagaf for drauvght
relief measures in Maharashtra. -The study leave was not
sanciioned. On the other hand an enquiry was launched
against him vide letter Confidential No.6(1)/84,
dt,lst January 1986. Shri N.Cthatnagar, Dist.Central
General Water Board, North Western Region, Chandigarh,
in the office of the Director, Central Ground Water Board,
Nagpur, conducted the‘enquiry into the following charges

levelled against him:

" He absented himself from duty w.e.f. 10.9.1984 to.

today i.e. 23rd Jul? 1986 unauthorisedly without approval

"or sanction of the competent authority by his aforesaid

abt, Shri M.A.Haleem has shown lack of devotion to duty
and has behaved in the manner unbecoming of a Government
Servant and violated the principle of Rule 3(1), (TI) &

(III) of the Central Civil Service Conduct Rules, 1965, "

6. Even though'the enquiry was conducted by the Enguiry
Cfficer on 23rd Juiy 1986, report of the Enguiry Officer
waé not provided to the accused officer Shri M,A,Haleem
as required‘under rule ncer any show cause notice was given
to ﬁim. The enquiry was compieted by the Engquiry Officer
and there was no infling given to the applicant of any
menalty propoééd against which he could make any repre-
sentation which in common_parlance is known as the second
stage of engquiry at which any charged officer has to
represent, since the second show cause notice is nof

available under the amended law. He was attending to the

/ - q\]//// contd..p.5/-
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official work at Pune Camp, where he received the

message to close the camp and re;urn. On 1st Feburary
1989 he returned to Nagpur and was served with érder
F.No.6(1)84 Vig., dated 2-2-1984 and 2-2-1989 containing
the o%der of his compulsory retirement as punishment.,

He handed over charge on the afterﬁoon of 2-2-1989.

The said order is misconceived, bad in iaw, malafide,
arbitrary and issued agaiﬁst Ar?icle 14, 16, 21 and

311(2) .of the Constitution of India. Hence he has filed

this application,

T The respondent filed the counter on the following

contentions: -

7. The various contentions raised in the application

are not correct and therefore not accepted,

8. While posted at Hyderabad vide his letter dated 2ist
October 1983, the applicant had sought permission for
registering his name as an external candidate in the

Osmania University, Hyderabad, for the award of Ph.D,

Degree in the subject of Hydrology. While seeking

permission, he had assured in tﬁat letter that he shall
be utilising his free time'for study, this would neither
affect the departmental work nor interfere with
discharging his duties. .Siﬁce he had sought permission
to register himself as an external cancidate and had
given the above assufance, the bermission was granted

to the applicant videiletter:datéd: 7-12z1983. for
registering himself as an external candidate subject to
the condition that his doing Ph.D. will not interfere
with his official work in any way and also that grant

of leave for fulfilling any residential requirements for

mj////, contd. .06/
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completion of the course will be‘subject to the exigencies
of Government Qork.' Thus the permission was only
conditibnal.i,Thé applicant secured admission in Ph.D.
course in Osmapia Universiﬁy, Hyderabad, as a regular
student and completed the course without proper sanction
of leave, thereby remaining on unauthorised absence from
duty. The University rules.clearly provide“that the
course would be pursued only as a regular student and that
any officer joining'the course as a regular student would
have to pfodﬁce a certificate of his being on leave,

Tﬁe applicant éoncealed the material fact of his not
having been grénted leave for pursuing studies from
university authorities, As regards his transfer to
Nagpur, it was purely on acdministrative groﬁnds and in
view o0f shortage of Junio% Hydrogeologists at Nagpur and
had nothing to do with the permission granted to him for
pursuing ghe Ph.D. course. The applicant was informed
vide telegram dated 15.10.1984 that his request for study
leave not recommended and to revort for duty at once

as work was affecting,

9. The applicant was‘tranéfered from Southefn Region;
Hyderabad, to Central Region, Nagpur, vide order

dated 16-6;1984_in oublic interest., The applicant was
relieved from Southern Region,ﬂHY§§ﬁ§§a§£ﬁbn¢igé8§1984
and he joiﬁed duty in the Central Region, Nagpur, on
27-8+1984., Immediately after joinin§ his duties at
Nagpur, the applicant proceeded on two days casval leave
for 10th and 11th September 1984 on account of the
festival Idd-u-zuha with permission to leave the headquarters.
After the expify of the two days casual leave, instead of
joining his duties, tﬁe applicant sought further

extension of leave first upto 30-9-1984.and thereafter
N | _

| | V contd, .p.7/=
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upto 7-10-1984 on thé ground of illness of his mother,
The extensi&n of leave was not allowed to him and he

was asked to join duﬁy immediately as field work was
affected vidé telegram dated 9-10-1984, The applicant-
.did not join his duties at, Nagpur but subseqguently sent
two applications both dated 10-10-1984." In these appli-
rcations, the applicant requested for grant of (i)earned
leave for 28'days from10-9-1984 to 7-10-1984 on the
grounds of his mother's illness and brother's marriager
and in continuation thereafter (ii) study leave

from 8-10-1§84 to 7=10=1985 uncder the Central Civil
Services (Leave) Rules{ 19?2 for his Ph.D; course at
Osmania University. The aprlicant was, however,'again
informed immediately vide‘Director,‘Central Ground Water
Board, letter dated 15-10-1984 that his request for study
leave was not recommended and therefore he should report
for duty at once as work was suffering. The applicant |
dia not'comply with the instructioﬁs of the Government
of India and'continued to-reméin on unauthorised absence
disregarding and disobeying the repeated advice of the
Director, Central Region, Nagpur, forlwhich a Memorandum
Gated 30-11-1984 was issued to him informing him that the
studylleave appiied for could not bhe allowe? in view of
the exigencv of wak.and he was directéd to report for
duty by 15—12—i984 failing which action as deemed fit
will bé takep ;gainst him. He was aléo directed to
explain as to why disciplinarf action should not.be taken
for his unauthoriéed absence from duty. The applicant
vidé his letter dated 12-12-1984, expressed his inability
to join duty stating that he was pursﬁing his study in

rh.D, .course in mutual interest and benefit to the Govt,

Thereafter memos were issued to him on 26-2-1985, 15-4-1985,

contd..p.8/-
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l'ﬂ” | 27-5-1985 and 8-8-1985 making it clear that his expla-

8-

' nétion was not found éatiséactory: permission for study
leave was not granted; absence was unauthorised, etc..
and was directed again and again to join duty immediately,
£ailing which he will be liable to disciplinary action.
In tﬁe remorandum 6a£éé,8-8-1985 he was also informed
that about his transfer, ﬁe could represent his case
aftel joining duty at Nagpuf officé. The applicant,
however, ignored all the instructions/advices and continued
to remain absent and pursﬁéd his Ph.D, course., There-
after, with the avproval of the Competent Disciplinary
Aﬁthority, major penalty proceedihgs under rule 14 -of the
Central'Civil Services (CCA) Rules, 1965 wer%/initiated
against the applicant vide Memo dated 1-1-1986€ for
abéenting himself from duty with éffect from 10-9-1984 -
unauthorisedly witgqut proper approval or sanction of
the competent authority thersby showing lack of devotion
to duty and behaving in a manner unbecoming of a Govt,
servant in contravention of the Central Civil Services
{Conduct) Rules, 1964. On recéipt of the applicant's
‘defence statement, wherein he denied the charges, an
Ingquiring Authority was appninted té inqguire into the
charges and the applicant afforded the neceséary opportu-
nity to defend his case. The Inquiring Cfficer submitted
his repoft on 28=-8.1986 stating that the charge levelled
against the applicant was fully proved. The advice of ’
th? Union Public Seryicé‘Commissibn was also-obtained. |
?hereafter, the disciplinary authority, after going
through all the facts relatin@ to the case including the-
report of the Inquifing Officer and the Union Public

Service Commission's advice, observed that while applyiﬁg

il

for permission for registration in the Th.D, course,

Contd. -pu 9/-
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the applicant had clearly stated that he would utilise

e PO

his free time in the study of Ph.D. and that it would‘not
affect the departmental work nor it would interfere with
discharging his duties. Since he had asked for permission
to register himself as an external candidate and had given
the above assurances, permission was granted to him in
December, 1983 subject to the cqndition that his pursait of
studies for Ph.D., would not‘interfere‘with'his official
work in any way_and that the grant of leave for fulfilling
the residential requirements would be subject to éxiqencies
of Governmehtrwdﬁk.- Thereafter, he was transferred from
Hyderabad to WNagpur, where he joined on 27.8-1984, TDespite
the fact that permission allowed to him was subject to
aforgsaid‘conditions; the applicant secured admission for
Ph.,D, course in‘Osmania_University, Hyderabhad, as a
regular student, For the admission, the University-
authoritieé had also stipulated a condition that all the
non-teaching candidates, who are otherwise employees,
should take leave uﬁder the rules, Qr otherwise their
admission woulé be cancelled, The study leave asked for
by the applicant subseguently for this purpo%e, was not
granted by the competent authorityrand he was asked to
report for duty. Thé applicant did not reveal the

correct positicn thét the Government had not sanctioned
him leave far tﬁe course, and remained absent from dutj
unauthorisedly. The Disciplinéry Authority further
opserved that-even if the applicant had not been
transferred from Hyderabad, he could nbt have performed
his official duties as weii as uﬁdergone the Ph.D. course,
since the Univeréity Rules reguire that a Ph.D. scholar
has to be a.regular.studenﬁ and has to produce a certifi-
cate that he is on leaveAfrom the Dewartment. The

applicant had been given important work at Nagour with

A \1///// contd..p.10/-
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‘ ‘.1! ‘ certain target dates., The épplicant should have looked

-

~10=

into the interesﬁs of the_GOVernment rather than remaining
away from Nagpur on some grounds §r the other. He
completed the Ph.D, course inspite of clear University
Rules, that the official seeking admission for tha£ should
‘be‘on approved leave, cleérly established that he was
gullty of suppressing thelinEOrmation from the Osmania
University thatlhe was not on.study leave, which reflects
on his integrity. The Disciplinary authority was thus
fully con?inced‘thatthe app}icanf wilfully ignored and

/ ~disobeyed Government's orders and that the charges of
absenting from duty unaufhéfisedly Qithout nroper approvai
of sanction from ccmpetent authority thereby showing lack
of devotion to duty and behaving in a manner unbecoming of a
Government servant, was fully pfoved against the applicant,
and came to fhe conclusion that the applicant was not a
flt person to be retainéd in Government service and ordered
impesition of major penalty Qf Compulsory Retirement on the

- applicant,

-

J 10.

The contention of the applicant that a copy of the
, inquiring Authority's report was not givén to him immediately-
after the completion of inquiry ASXXRIUIAREEXHRAEXXERE
 Rmie=x 1s not correct. The applicant was giveﬁ all opportunie-
ties to defend hi; case. The penalty order is leqal and
fully in accordance w1th Law and there are no grounés for

the applicant. The appllcatlon is llable to bhe dismissed,

/- Hzard Sri Bashiruddin Ahmed,'learned counsel for
the Agpligant ﬁnd Sri G.Pmpameswara Rao for Sri P.Rama= -
krishna Raju, 5eni0r Standing counsel for Csntral Covern-

4 . ment,

/ﬂ In this case the appligant sought permiscion for
2glstcr1n0 hlS namg to prosecute his studi.ds in Ph.0.,
of Csmania Universiiby in Hydrology. ‘ Thae epnlic.nt

4

P(q _ ~ wizs vorking 2s & Hydrologist in the Rgspondants' Department.




=]

-,

e

11

Whila seoking permission, fe g&Vam an undartaking that he
would ubilise his frue time for this study without detri-
mental to the Ospartmzntal vork -and his normal duiies.

He Dbtaingﬁ,th& gzrmission of the responionts to registor

his nams o8 an Extornel Candidate for proszcuting his

studiss in Ph.D. of Hsmania University in the fiel. of

Hydrology. In ths permission letter, 1L was staood
that Lhe permission grant.d is suojszct to the concition

that his doing Ph.D. will not interfers with his official
WOTk 10 any way. The grunt of leave for fulfillaing any
residential r.guirem.nt for completion of thz: @ur.ea

will b subj.ct to the sxigencies of Sovermment worlk,

]3_Thu spplicant sucured admissizn in Phlal, Cﬁursa
in Osmania Univzralty, Hyﬁerebéd as & rugular sted . ont.
bhile he wes at Hyderabsd, mhxﬁ.hu was attending o his
StuGics in-tha leisure nourse. while sg, he wis Coaneverrad
to #agsur on aqminiétratiVQ nrounds in view of the shortage
of Junior Hydrologists at ngégur an 16;~6«~1984. Ha
vas reliaved from the Southsrn Region, HyZder.ood on 16=0~108
and no joinsd duty Ln the ©.noteal ceagion, dagpur an 27-0-18384,
AFtir he juined at [legour, he immediatsly appliasd for

- 7th

leave for 4%tk arX Xx%ER soptember,1984on account of tho
fil=-Us-Zuna and permission to aveil tws days on 8th and 9th
which werc Saﬂﬁrﬁay and Sunday.. Aftsr rsaching Hyderaboad,
ne found his mather;s pzolth in a pracorious cdﬁ;itimn.
His mnthﬁr exprasssd her last desire io sz2u thes merrisge of
her lust san to be perform:d-bafore shd browth:zd her lost.
Ther:forw, ne applisd for warnad leave from 7th Spptember to

X Lt
9th Uctober,1984. The extznsion of lo.ve wos not alle.ed to

him aad he w.s asksd to join duty immaciately as the field

work was peing affected by a telugram dot:d 9--10--1984, 3ut

he did not join duty and he also madg an épplic.tion for gr.nt
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of study leave from 8--10--1984 to 7=--10--1985 which is

admissible under Rule 50(1) of C.C.5. Leave Rules of 1972.

| His request for study leave was rejected and he was asked

'to join duty immediately. He remained without joining

duty. 'For the period of absence, his explanation was
called for and inguiry was conducted and he was made to

retire compulsorily from service.

14. According to the applicant, the Engquiry
Report was naot furnished to him and he also contended
that the punishment of compulsory retirement amounts to
remﬁval from service. He states that he had put in
13 years and 4 monﬁhs service. He has got more service
and that the punishment imposed is too severe. He did
not carry the matter in appeal contending that the Enguiry.

Report was not furnished to him,

15. The applicant appliadlfor permission to
register his name for Ph.0. Course of Osmania University
in tﬁa fielid of Hydrology and the permission was granted
without detrimental to his normal duties and departmental
vork. Hs mas'also ailoued toc prosecute his studied in
the Ph.D. uh;le g0, he was transferred to Nagpur-
because of exigencies of services. 50 long as he was
continued in Hyderabad, therse was no trouble either to
the'applicant or to the Dapartment.. Because of the
transfer to Nagpur, it séama the trouble aresa. It is
evident that because of the transfer he could not prosecuts

his studies in the field of Hydrology for Ph.3.Course.

16. The applicant never expected that he wuld

be transferred to Nagpur. In the first instance he applied

Por casual lesave and went to Hyderabad for Eid-Us-Zuha

festival and & therzafter on the ground of his mother's
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illnegs he applied for leave and thereafter he applied for
study leave as he was transferred to Nagpur, But the

respondents have not grented him the leave.

17 The petitioner has put up nearly 13 yaérs of service
in the Department. He is entitled to get the study leave.
Moreover, ha gof the esarned leave and other leaves to® his
credit. The Dépaftﬁaent'uill lose nothing if Ehsy grant

“any of the above said lsaves to continue his stﬁdies but
contrary to the principles of nétural justice, the Depart-
ment did not grant him the leave. In the same subject he

is dealing in the Department, he joined to do Ph.D., in

the saﬁe subject with the permissinn 6? the authorities. 1If
he completes his Eoursc and return to the Department, he

would be an'asset‘to the Department and also to the Public.
The Department can extract better work. He might have paid
fzes to the. college and joined the cbllega with the per-
mission of the Departmenf. Having parted with the money, -
the petitioner requested the respondents to grant him the
study leave. The fespoﬁdents ought to have sympathised

with the position but they Vvindictively rafuged to grant

him leave. His transfer Frbm Hyderabad to Nagpur is slso not
méde with a good intention, knowing fully well that he

Jjoined ths Ph.D in‘Hydérabad uithlthe permission of the
Department, hs was tranyferred to Nagpuf. After'he Las
transferred to Nagpur, his struggle started. The charges
ware framed against him and, the requndents conductsd inguiry
and found him guilty of ths charges. The disciplinary authority
awarded punishment of compulsory retiremant to the peéitionm.
It 2mounts to removal from service almost. He got 10 years more
servica. At this stage he was asked to retire compulsorily.

The penalty imposed on the petitionsr is disproportionate to
9%74,;:1»- o~ HEn
the charge.- Hme~dos&mgﬁ;s_ue;e not given to him to carry

L :
the matter in appeal. Though requested, he was not given a
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personal hearing. . In this cass, the petitionesr cited a
decision reported in AIR 1964 SC 1585 in which their

lordships observed as Pallous:~

"1t is hardly mecessary to emphasise that for .
the efPicient administration of the Stape, it
is absolutely essential that permanent public
" servants should enjoy a sanse of security of
tenure. The safeguard which Articla 311(2)
affords to permanent public servants is no
more than thnis that in case it is intended to
dismisg, remove or reducs them in rank, a
reasonable opportunity snhould be given to them
of showing cause against the action proposed |

to be taken in regard to tnam."

In the pressnt case, the documents are not ssrved on the
petitioner to carry the matter in appeal and he was not

given a personal hearing also to explain his case. In
hae condmds 1bad™
this case, he did not commit any offance. te requested
®

Y

the respondents to grant him study leavs or any leave
ato his credit. By over-staying the leave, such a harsh
punishment is unuwarranted. In this connection, the
learned counssl for the petitionar cited a decision
reburtad in AIR 1986 SC 492,unherein their lordships

stated as follows:-

- "The removal of a Govermuent servant from
service for overstaying his leave is illegal
even though it is provided by the sarvicse
Regulation that any individual who absents
himsalf wvithout permission after the and of
his lsave would be considered to have
sacrifieed his appointment and may be rein-~

stated only with the sancktion of the compe-

tent authority. %x///// .
...I15
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A discnarge from service of an incumbent
by way of punishment amounts to removal from
service, and the constitutional protection of
Art. 311 cannot be taken away from him by
contanding that under the Service R;gulations
the incumbent himself gives up the smployment
and all that the Government does is not to allou
the person to be reinstated. It is true that
there is no compulsion on the part of the Gover-
nmwent to retain a person in service if he is
unfit and dessrves dismissal or removal and
one circumstance deserving removal may be over-
staying one's leave. But a perseén is entitled
te continue in service i? he wants until his
service is terminated in accordance with law,
It is true that tha Requlation speaks of rein-
statement but what it really amounts to is
that a parson would not be reinstated if he is
ordaregd to be discharged or removed from service.
Tne question of reinstatewent can only be consi-
dered if it is first considersd wnather the
persocn should be removed or dischargsd from
service. 4Yhicnever way one looks at the matter,
the order of tne Governmgnt involwes a termina-
tion of the service when the incuwbent is
willing to ssrve. The Regulation involves a
punishment for overstaying one's lsaves and the
burden- thrown on the & incumbent to secure
reinstatement by showing cause., No doubt the
Government may visit the punishment of dis-
charge or removal from gservice on & person who
has absented himself by overstaying his laave,
but it cannot order a person to be discharged
Prom service without atleast telling him that
they propose to remove him and giving him an
opportunity of showing cause why he should not
be removed. If tnis is agé:néx done the incum=
bent will be entitled to maove against the puni-
shiment for, if his plea succeeds, he will not
be removsed and no guestion of reinstatement will

arise, It may be convenient to describe him as

...'16
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seek ing reinstatemant but this is not tantamount
to saying that because the person will ognly be
reinstated by an appropriate authority, that the
removal is automatic and outside the protection
of Art.311. A remgval is removal and if it is
punishment for overstaying one's leave an oppo=
rtunity must be given to the parson against whom
such an order is proposed, no matter how the

Regulation describes it,”

18. In this casa, the petitiomer applied for his leave
fﬁ go to Hyderabzd to see his ailing mother. < Ynen he
reached Hyderabad, his ailing motner sxpressed her last
desire to see her last son's marriage before shs breathed
her last, Therafore, he applied for sarned lsave from
7.9.1984 to 9.10,1984. He Purther extended tha leave

vor studies Prom 8,10.1984 to 7.10,1985 which was not
granted and the pstitioner was éaked to join duty immedia-
tely, but he did not join duty. So, they celled for
explanation,s®d an inguiry was conducted and he was compul-
sorily retirea from service. The petitioner,).for a lsgi-
timate purpose, asked to sxtend his earned lesave =nd

the respondents refused tne seme. He asked to grant

study leave which he is entitled to get. This was also
rejectad. For a bonafide purpose, the pastitionar asked

for extension of leave and also study leave. He is
entitled for tne leave as per the rules, Contrary to

the rules, an inquiry was conducted and he was compulsorily
retired froﬁ servica, So, this campulsory retiremant was
nntrmade in public interest. If he prosscuted studies

and get nis Ph,D, rd he é;;&iﬁﬁ more useful not only to

the concernad institution but alsoc toc the socisty at large,
He has not askad for a leave either fPor illegal or immoral
purposas; He asked for a legitimate purpose. Instead of

b
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granting the leave, the Departmant vindictively retired
him compulsorily from service. He worked far 13 years
under the respondents and he will got another 10 years
service. Though he is lsgally =zntitled to get thé
study leaves, the respondents have not granted the study
leave but compulsorily retired him from service. It
shows that compulsorily retiring him from service is
not in public intersst, which is VindictiVe act of

the respondznts contrary to the rules and contrary

to the principles of natural justice.

19. The applicant states that hz was not
served with the copy of the €Enguiry Report and other
dacuments, The respondents in their counter

states as wunder:

At that time, the relsvent Rules on the
subject did not provide for giving a copy
of the Inguiry Cfficer's report to the
delinquent Govarnment servant and taking
his submission, if any, into consideration,
before issuing the final orders. Copies of
the Inquiry Officer's report and Union
Public Serviée Commissicn's advi€e, wers
then required to be supplied along with the

final order only which was done."

20. In SHRI PREMNATH K.SHARMA V. UNION OF INDIA AND
OTHERS (1988 (6)A.T.C.904 the New Hombay Bench of the

Central Administrative Tribunal held as under:

"Even after the amendmsnt of Article 311(2) by

the 42nd Amencm nt, the Constitution guarantees a
reasonable opportunity to show cause against the
charges levelled against the charged officer
during the course of the enguiry. In order to
fulfil the consiitutional reduiremsnt, he must

be given an opportunity to challenge the enquiry
report also. The Enquiry Officer enguires into

the charges, the evidence is pecordzd and the

il e
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chafged officer is permitied to cross—examine the
witnesses and challenge the documentary evidence
during the course of the enquiry. But the enguiry
does not canclude at ghat stage. The enguiry
concludes only after ths material is considered

by the Disciplinary Authority, which includes the
Enguiry Officer's report and findings on charges.
The enguiry continuss until the matter is reserved
Por‘recording a finding on the charges and the
penalty that may be imposed. Any finding of the
Oisciplinary Authority on the basis of the Enquiry
Cfficer's raeport which is not furnished to the
charged officer would, therefore, be without
affording a reasonable opportunity in this behalf
to the charged officer. It therefofe filows that
furnishing a copy of the engidiry report to the

Chérged officer is cbligatory.”

The raspondents thémselVes have statad in their counter

that capies of the Inguiry Officer's report and Unian

Public Service Commission's advice uwere supolied along

with thé final order only. Thus, the applicant was not

given a reasonable opportunity and thersfore the finding
owvdhoenid”

of the Disciplinaryﬂis vitiated by denying the enquiry

{Officer's report to the applicant.

20. As held in ALEAANDER PAL SIHGH V. DIVISIONAL
OPERATING SUPERINTENDINT AND OTHERS (1987(2)A.T.C.922-5.C.)
this is noﬁ a case where the asplicant has been Pound
guilty of any act involving moral turpituds. The Supreme

Court held as under:

"This 1s not & case where the appsgllant has been
found guilty of any act involving moral turpitude
pbut the zpp&llant has besn punished for his
negligence amaunting to misconduct in not
reporting to ths Railway Hospital for treatment.
While ws cannot absclve the appsllant for not
reporting sick at the Railway Hospital but
undergoing treatment of private dgjiifs accerding
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to whose certificate he was suffering from
typhoid and hepatitis, we think the ends of
justics will be served by imposing a lesser
punishment, namsly withholding of two incre-
ments with cumulative effect for a pegidd of
three years and in consesquences loss of

seniority.”

This is not @ case where the applicant has been found
guilty of any act involving moral turpitude. 1In this
case, there is no dishonasty on the part of the
applicant. He has only asked {or leave for sducaticnal
ourpose which he is entitled to get as per the rules but
the respondants refused the same., ~They compulsorily
retired him th service and the action taken by the
respondents is not in public interest as he did not
commit any fraud or any illsgel act. So compulsory
retirement of the applicant is not in aceordance with

the principles of natural justice.

21The guantum of Punishment is a very delicate
quaatioh which requirgs to be resolved by the competent
authority, be it a Judge presiding over a criminal court
or a disciplipary authority exercising Disciplinary
Jurisdiction. The punishment imposed be neither too
exceséiVe nor too lesnient, It must bas proper, adeguate;

at the same time neither too hardsh nor too lenient., It

- has to be eithsr deterrent or reformative.

22. In JAI SHANKER V. STATE (A.I.R. 1966 5.C.492),
it was hseld as follaws:

“The removal of a Governmznt servant from service
for overstaying his lsave is 1illegal even though
it is provided by the service Regulation that any
individwal who absents himseslf without permission

after the end of his leave would be considered

to have sacrificed his appmintmsﬁi/iiy,may be
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reinstated only with the sanction of the

Competent Authority. . e .o

The Regulation involves a punishment for
overstaying one’s leave and the burden

kR is thrown on the incumbent to secure
reingtatement by showing cause. No doubt,

the Government may visit the punishmsnt of
discharge or removal from servics on a persan

who has absentsd himself by oVerstaying

his leave, but it cannot order a pesrson to be
discharged from service without at least

telling him that they propose to remgve him

and giving him an opportunity of showing causs
why he should not be removad. If this is done,
the incumbent will be entitles to move against
the punishment for, if his plea suceeds, he

will not be removed and no guestion of reinstate-
ment will arise. It may be convenisnt to describe
him as seeking reinstatement byt this is not
tantamount to saying that becauss the person
will only be reinstated by an a@pppopriasts aughority;
that the removal is asutomatic and outside the
protection of Art.311. A removal is remaval

and it is punisbment for overstaying onsls leavs
an opportunity must be given fo tha parson
against whom such an order is proposad, na

matter how the Regulation describhes it."

This is not a case where the appliéant has been found guilty
of any act inveolving moral tufpitude. The applicant was not
supplied with a copy of the Enquiry Report and othsr documsnts
The respondents have themselves admitted that it was supplied
alpong with the fipal order. The guantum of punishment is

not commensurate with the gravitykx of the charges levalled

against him. il///”/
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23 In these circumstances, I am of the opinion
that the esnguiry is vitiated and the Quantom-of punishment
dogs not commensurate with the gravity of the charges
levelled against the applicant and is against the
‘ principles of natural justice. The impugned order
is, therefore, liable to be guashed. The applicant
shall bes reinstated to daty with all consequential

benefits.r

24, In thsz result the application is allowed.

No costs. WL\//<gr

(J.NARAS IMHAMURTHY)
Member (Judl.)

Date: l7'!°’?ﬁ;" -



