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0',A.No.6 of 1989 

(Jbdgrnent of the Tribunal delivered by 
Hon'ble Shri D,.Surya Rao, Member(J)). 

The applicant herein is an Income-tax Of ficer 

(Group B) who seeks to question the order Con.No.,25/86 

dated 5-8-86 Issued by the 2nd Respondent placing him 

under suspension under sub-rule (1) of Rule 10 of the 

c.c.s. (c.c.& A.) Rules, 1965 on the ground that a 
disciplinary proceeding is contemplated against him. 

The applicant also seeks to question the order F.No.C. 

14012/1/87. Ad.VI(A) dated 13-7-87 of the Ministry of 

Finance, Government of India whereby the President of 

India rejected' the appeal filed by the applicant 

against the order of suspension, dated 5-8-86. 

The applicant's main contention is that there is 

inordinate delay, in completing the enquiry against 

him and that prolonged suspension is violative of 

his rights and •is illegal. He contends that after 

being placed under suspension on 5-8-86, it took 

fs the Respondents, 9 months i.e. till 5-5-87, for 

the issuance of the charge-sheet. Thereafter it took 

another month and half for appointment of an Enquiry 

Officer, namely, by proceedings dated 29-6-87. During 

the interregnum the applicant had, preferred a appeal 

which was dismissed on 13-7-87. He contends that the 

preliminary he!ring was fixed on 21-9-87 when the 

applicant was directed to submit the list of additional 

defence documentgánd a list of defence witnesses,'j,f 

any. The applicant submitted the lis€s of defence 

documents and witnesses on 19-9-87. He contends that 

am 
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the Enquiry Officer, by proceedings dated 21-9-87 held that 

no comments were received from the Presenting Officer, 

that the documents and witnesses cited were relevant and 

that the Presenting Officer should procure the additional 

defence documents and give inspection to the charged 

officer within one month. The applicant alleges that 

till the date of filing the O.A., there is no comp1iace 

by the Presenting Officer for supplying the documents 

despite the applicant reminding the Enquiry Officer 

every month. He alleges that while 	enquiry is not 

being proceeded with, on 25-3-88, an additional charge-

memo was issued by the 2nd respondent making further 

allegations of misconduct. The applicant submitted o. 

reply on 5-4-88 and by proceedings dated 16-5-88, an 

Enquiry Officer was appointed. The applicant states 

that he made a representation stating that there i 

rivalry between IRS and non-IRS officers in the Depart-

ment and that, therefore, the officer who had been-

appointedcs Enquiry Officer should not function as such 

since he is an IRS Officer. He states that the two 

enquiries are dead-head while the applicant is being 

indefinitely continued under suspension subjecting to 

harassment, humiliation, mental agony and social stigma. 

He contends that the guidelines of the Government of 

India deprecating prolonged suspension, are not being 

followed, that the instructions of the Govt. of India 

are being violated and that prolonged suspension for 

a period of over two years renders the suspension 

punitive. He, therefore, seeks a direction that the 

order of suspension may be set aside, that théppljcant 

be reinstated to duty with arrears of salary and for 

treating the period of suspension as duty. 
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2. 	On behalf of the Respondents, a counter affidavit 

has been filed denying the allegations. It is contended 

that the enquiries could not be completed due to 

procedural delays. One of the reasons for delay is 

that the applicant objected to an IRS Officer a's being 

an Enquiry Officer. The enquiry (second enquiry) 

was, therefore, stayed and the representation of the 

applicant was forwarded to the reviewing authority 

which is as per the guidelines. It is contended that 

the applicant himself is, thereby, not cooperating 

with the enquiry. So far as the non-siipply 

of documents are concerned, as ordered in the first 

enquiry, it is onteflded that the Presenting Officer 

was transferred and another Presenting Officer was 

appointed in his place. Hence there was no compliance 

by the Presenting Officer in the matter of supply of' 

documents. It is further contended that the suspension 

beyond,a year is not illegal, that the reasons for 

continued suspension were reported to the next higher 

authority as per the rules and that then suspension 

haj to continue as two charge-sheets were issued 

for serious irregularities,which are yet to be finalised. 

It is contended that maximum subsistance allowance is 

being paid to the applicants such there is no 

constitutional or other right of the applicant is being 

violated. It is contended that the suspension is 

being reviewed periodically as required under the 

rules and reasons are being recorded for continued 

suspension. An additional counter affidavit was also 

filed denying allegations relating to harassment, 

mental agony and social stigma. So far as the 2nd 

enquiry is concerned, it is stated that an. officer 

of the Income-Tax Department was initially appointed 

as the Enquiry Officer and on the applicant's objection, 
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Shri D,Prakash, Commissioner for Departmental Enquiries, 

an lAS 0fficer, was appointed as the Enquiry Officer 

on 21-3-89 but the applicant has objected to the 

appointment of even this officer. For these reasons 

it is prayed in the counter that the Application may 

be dismissed. 

W ,1j-ieard Shri G,Vedantha Rao, the learned counsel 

for the applicant and Shri M.SuryanarayanaNurthy, the 
t0,L 

learned SandingCounsel for the Cs rai-o'aeqmes-t, on 

behalf of the Respondents. 

The facts as contained in the Application and the 

counter and as further submitted during the course of 

arguments, would show that the applicant was placed under 

suspension on 5-8-86 under Rule 10 of the C.C.S. (CC.& A) 

Thules, as disciplihary proceedings were contemplated 
CA 

aainst him, This was followed bycbate-sheet dated 

1 5-5-87 This suspension order would, under Rule 10(5) (c) 

of the £(ules,  continue until it is revoked by an order 
£441 L.UAU 

of the competent authority. It we*Idfl13te revoked 

by culmination of the proceedings in his favour. Even 

during,  the pendency of the proceedings, the suspension 

could be revoked pursuant to an orderof the appellate 

authority or by an order of the competent court/tribunal. 

Though a reference has been given to the filing of the 

second charge-sheet against the applicant on 25-3-88, 

this circumstance would not be relevant for the purpose 

of determining whether the prolonged suspension is illegal 

or justified. This is because, under Rule 10(5)(b), 

of the C.C.S. (Cc&A) Rules, there must be an order of 

the competent authority for reasons to be recorded in 

writing directing that be should continue to be under 
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suspension until the termination of the proceedings 

relating to the subsequent charge-sheet. In the 

instant case, no order has been placed before us 

undel' Rule 10(5) (b) to the effect that the 

applicant should continue to be under suspension 

even during the pendency of the proceedings relating 

to the second charge-sheet dated 25-3-19BB. It is 

there?dre, to be presumed that there is no such order. 

Hence, all thatwe have to look into in this case is 

whether thereis justification for continuning the 

applicant under suspension consequent on the order 

of suspension dated 5-8--06 followed by first charge-

sheet dated 5-5--E7. The counter of the Respondents 

discloses tha± the applicant's appeal was dismissed by 

the competent appellate authority. The counter also 

discloses that a periodical review is being conducted by 

the department for continuing him under suspension 

mainly on the ground that he committed serious irre-

gularities and that this was the reason for his 

continuance under suspension 	Tt would, therefore, 

follow that the rejection of the appeal or the orders 

directing his continuanqe under suspension under the 

orders of review, cannot be treted as passed in via- 

lation of guidelines issued by the f3overnment of India 

in regard to continous suspension of an employee: 

However, the point which arises for consideration 

is whether the respondents have been lax or indifferent 

to the completion of the enquiry and whether the 

suspension order is therfore, to be revoked; The law 

on the subjedt is that suspension should not be inde- 

finitely prolonged. This is clear from the decision 

in the case of State of Madras Us. K.Joseph (1969 SLR 

691) wherein it was held that anofficer was entitled to ask 



with reasonable diligence. 

is suspended from service pending enquiry into 

duct, that the matter should be investigated 
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was further held 

that if such a principle was not to be recognised, it 

-' 	would imply that the executive is being vested with a 

total, arbitrary and unfettered power for placing an 

officer under suspension and diStreSs for an indefinite 

duratiofl Again in AIR 1967 MP 231 :(vGiORONIY 

Vs. State of M.P.) it was held that an enquiry should 

not be allowed to drag on and be conducted in a liesurely 

manner.In 1978 z) SLR72B (Gujarat) ( ;;Joshi Vs 

State of Gujarat) it was held that undutj delay 	iT 

can be challenged. In 

1973(2) SLR 553 (Onssa)(Maflasarafljafl Das V, State of 

Orissa) it was held that in a case where an enquiry 

was pending for eight years, the order of suspension 

has a demoralising effect on the officer. Again in 

AIR 1:971 Madras 170 (AdityaraVs.. Commissioner HR&CIE) 

it was held that ta departmental proceedings started 

against an employee must be concluded as expeditiously 

as possible. In 0.P.Gupta Vs. Union of India (1987(5) 

SLIt P.288), it was observed that the delinquent officer 

when placed under suspension, is entitled to represent 

that the departmptal proceedings should be completed 

with reasonable diligence and within a reasonable per 

time. 	Thus, the law is very clear that there is 

no absolute right for the Government or the Department 

to keep its employee under suspension for an indefinit 

period without valid reasons•  The question is wheth 

prolonged suspension of the applicant from 1986 till 

today is supported by reasonable grounds. While it 

was argued by the applicant that the prolonged suse 

is due to the enquiry being delayed only and solely 

due to fault of the department, th6ontention of 

'Cf 



Department is that the applicant had been raising 

objections to the appointment of various Enquiry 

Off icers and this has caused the delay. It is contended 

by Shri Suryanarayana Murthy for the Department that 

the applicant has objected to Shri S.K.Roy who had 

succeeded Shri Djxit, as Commissioner of Enquiryjn.c 

regard to the flrsenquiry. aa 90 far as the second 

enquiry is concerned, it is contended that initially 

an IRS Officer was appointedbut 'the applicant ha4 

obiected).9n the ground that the enquiry must be 

conducted by a person other than an IRS officer. This 

was conceded and Shri D,Prakash, an lAS officer was 
t'a 	 - 

appointed, 	egain objected to the said officer. 

This resulted in the second enqacry being stayed. 

It is, therefore, contended that thépplicant is 

responsible for the delay. In so far as the second 

enquiry is concerned, it ta-being prolonged or delayed 

either due to the fault of the applicant or the 

department is, in our view#  irrelevant. As already 

stated supra, the applicant has been placed under 

suspension pending contemplated disciplinary action 

followed bp by the charge-sheet dated S-5-87. 4tese 

are the relevantproceedings in regard to hibeing placed 

under suspension. The subsequent charge-sheet dated 

25-3-88 has no relevance in regard to the legality 

or illegality of the continued suspension of the 

applicant since there is no order issued under Rule 10(5) 

of the CCA rules. It is, therefore, necessary, only 

to look into the question whether the applicant has been 

responsiblefor the delay in completing the enquiry 

in relation to the first charge-sheet dated 15-5-87 

or whether, the Departhent is alore responsible for lack 

of progress in the enquiry. 

-44/ 



5. 	The applicant in his application has specifically 

averred that the Commissioner of Departmental Enquiries 

has, as early as on 27-11-87 held that the list of 

additional defence documents and witnesses submitted by 

the applicant are relevant and that the Presenting Officer 

should procure the additional defence documents for the 

perusal by the applicant, within one month. He alleged 

thatt thedate of filing of the application viz. 3-1-89 

there was no compliance of this direction of the - 
II 

Commissioner of Enquiry. The counter filed on behalf 

of the Respondents 1 and 2 merely states that the 

presenting officer who attended the hearing on 21-9-87 

was transferred and hence there was no compliance by 

the presenting officer in the' matter of supply_of 

documents. For the purpose of verifying tat even 

after the transfer; tether there was.a compliance with 

the direction of the Incjuiiy Officer 4us hi.d?rSqutited  the 

counsel for the Income-Tax Department to produce an 

extract of the docket sheet in relation to the charge-

sheet issued on :5-5-87 to help todeterJnjngTas to 

what is the progress in the matter. Similarly, the 

applicant was also directed to furnish his version in 

regard to the delay in furnishing of the required docu-

ments. The docket entries of the commThsinnerof Enquiry 

is6losa.té-progassT:Td1 the Eriqu- produced and filed on 3-87891  ha-va--beeriypto 21-11-88. 	iy 

This shows that no fi'cther docutnentsas  &have been supplied. 

All that these docket entries show'h that initially 

an objection was taken between 10-11-87 and 13-1-88 

to the relevancy of the documents, that thereafter 

one Shri S.K.Roy was appointed as the Enquiry Officer, 

that the said Sri S.K.Aoy, as early as on 16-11-88 

directed the Presenting Officer to show the relevant 

documents to the applicant and that thereafter, the 
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applicant has on :21-11-88 sent a letter objecting to the 

appointment of Shri S.K.Roy as the Enquiry Officer if 

he belongs to I.R.S. cadre. The chronology of events 

as filed by the applicant, on the other hand, show that 

after 21-11-88, again on 5-12-88 and on 5-5-89, the 

applicant had sought copies of the documents and comained 

to the Enquiry Officer about the delay in non-eQpply 

of relevant documents. He prayed that the charges 

may be dismissed since there was no progress due to 

delay of the department in Ret furnishing the relevant 

documents. From these facts, it is clear that in 

so far as the first charge-sheet dated 5-5-87 is 

concerned, the Enquiry proceedings have not progressed 
oA1  

solely ao*-.o--.due to the reason that the department 

has not furnished the documents which the Enquiry 

Officer felt relevant. tifl-'tod'ey. The applicant has, 

no doubt,, raised an objection that if Shri S.K.Roy is 
he 	 - 

an IRS of ficerLshould not conduct the enquiry. The 

department hasnot averred thatShri S.K.Roy is an IRS 

Officer. -. The applicant also, thereafter, did not 

raise any objection to the said Shri S.K.Roy continuing 

as Enquiry 'fficer and on the other hand, has been 

sending repeated reminders requesting that the department 

should be compelled to do its duty isw producing the 

relevant documents. It is, thus, clear that the delay 

in completing the first enquiry is not due to the 

applicant but is s03 1  and wholly due to the department 

not complying with the directions given as early as 

on 27-11-83 by Shri M.K,Dixit for furnishing copies 

of the relevant documents to the applicant. Shri Dixit 

continued as Enquiry Officer for almost a year thereafter 

namely upto 7-9-88. At no time during this period 

did the department comply with the direction to give 

inspection of the documents. As already stated supra, 
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subsequently also it has not complied with the direction 

after Shri S.K.Roy took charge. It is, thus, clear that 

the applicant is not responsible for the delay in 

completing the enquiry and on the other hand, the Depart-

ment alone is responsible for the same. To continue to 

keep the applicant under suspension for an indefinite 

dUration without seeking to have the enquiry completed 

early would clearly amount to an arbitrary exercise of 

OIL &pt-* power. On this ground alone, the suspension Lorder 

dated 5-8-86  which culminated in the issue of the 

charge-sheet dated 15-5-87, is flaMe to be oct-e-s4te. 

The applicant is accordingly directed to be reinstated 

to duty within one month from the date of receipt of 

this order. So far as the claim fot full salary, etc., 

is concerned, he would be entitled to such payment only 

after completion of the enquiry against him pursuant 

to the charge dated i$-5-87 in the event of his being 

exonerated in terms of FR-54. 	With these directions, 

the applicabion is allowed. In the circumstances, 

there will be no order as to costs. 

qa— .cr-C 
(n.SURm RAO) 
	

(D. KKAV0TY) 
Member (J) 
	

Member(A) 

Dted: 	4October, 1989. 
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