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of 1987,
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(JUDGMENT OF THE TRIBUNAL)
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In all these cases the applicants were alleged to
have been involved in the theft of railway property which gave
rise to their arrest and consequently to their suspension.

All of them are questioning the orders of their prolonged
suspension, We will take up the OA.154/1987 as a typical
case for the purpose of giving facts and contentions raised.
The applicant in QA.154/87 was woFking as Assistant Guard
at Vijayawada. On 3-6-85 at about 11-30 AM a case was
registered as Crime No.16/85 under Section 3(a) of RP(UP)
Act, 1966 on_the file of the Ist Class Magistrate for Railways,
vijayawada. He states that be was released on bail, the
applicant was placed under deemed suspension from 3-6-1985
onwards under Rule 5(1) of the Railway Servants (Discipline &
Appeal) Rules, 1968 by an order dated 17-6-85 issued by the

14
Divisional Safety Officer, South Central Railway, Vijayawada.
The applicant states that the order of suspension of the
Divisional sSafety Officer is illegal as it is not by a compe=

tent authority. He further states that he had submitted an appec:
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dated 30-6~1985 seeking revo$ation of éuspension order but
till to-date ﬁis appeal has not been disposed:of even though
21 months haveiﬂapéed. The prolonged suspension resulted in
social stigma and mental agony %a not only to himself but
also to his family members. The regpondents have violated
.the norms and guidelines given by the Railway Board in regard
to the suspension @Rxkkexerpikexres and_reuocatiun of the
employees. The respondenté hiave not complied with various

guidelines and :norms prescribed by the Railway Board in

regard to the suspension orders from time to time.

2. In the counter filed on behalf of the respondents
it is stated that thg applicant was arrested on 3-6-198S

- - c- - |
for his involvement in #ke racket of organised and large

scale thefts along with criminals and several others from

the luggage vans of Train Nes.131/132 Express betueen Renigunta

and Vijayawada during the year 1983 to 1985. This resulted

over a %anwmawnmkmg
in heavy shortages amounting to/Rs.2 Lakhs. ke case’ip Crime

No.16/85 U/s 3(a) RP(UP) Act was registered at RPF Post, Vijaya-
wada, The applicant was produced on 3-6-1985 hefore the

Special Judicial First &lass Magistrate, Railways, Vijayauada
gnd he was given to RPF custody. He was released on bail on

the same date. 1In all, Railuay property worth Rs.19,290/- was
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recovered in this case. After completion of enquiries a

0030.

complaint was filed in the court of SJIFCM/Railways/VIjayawada
on 22-2-1986 and the same was taken on file vide CC No,135/86
and the case is pending trial in the Court. The apblicant

is the accused in this case, It is because of the pending'cri-

-
]

minal proceedings against the applicant that the order of sus-~
pension was issued under Railway Servants (Discipline & Appeal)

Rules by the competent authority.

3. We have hea;d the learned counsel for the applicant
Shri G.V.Subba Rao and Standing Counsel for the Railways Shri
N.R.Devaraj. shri Subba Rao had advanced the arguments
principally on the f?llowing thrée points.

i) The orders of suspension was issued by an authority
who had no jurisdiction;

ii) The procedure prescribed for suspension and follow up
action in the various circulars issued by the Railway
Board: have not been followed; and

iii) The applicant has been discriminated in revoking the
order of suspension whereas in the case of similarly
placed persons the order of suspension has been re-
voked and the applicant is kept under continued

N suspension,

We shall now deal with these contentions, In regard to the first

point, Shri Subba Rao contends that the order of suspension is
dated 1§-6-1985 in OA,Nos., 153,154,157 & 158 of 1987, dt.4-5-1985%

in OA.Nos.150/87, dt.30-5-85 in OA.155/87 and 16-5-85 in the re-

maining cases. He contends that the applicants have been kept und%

.contd...4
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suspension retrospectively with effect from 3-6-1985. There is
no provision unde} the rules for issue of an order of suspension
from an earlier date. Shri Devaraj for the Department contends
that except for ghe applicant in 0A 154/1987 all the other appli-
cants have been ;n custody far more than 48 hours. 1In regard to
the applicant in TA 154/1887, he uas.in custody only for 3 hours.
Hence uhile concéding that Rule 5(2) of the Railuway Servants (D&A)
Rules does not apply to the case of the applicant in DA 154/87,
Shri Devaraj states that this-is not the positien in regard to
jors -

the other applicant§: The Standing Counsel further conteds that
even if there is no deemed suspension from 3-6-1985, the applicant
in QA 154/87 is desmed to be under suspension from the date of
order viz, 17-6-1985 and that the period from 3-6-1985 to 17-6-85

&‘*1&9 ro A Al oot Thul ene duwuhiuheumsvcwqumun'quz-beti
would be treated as duty.L In view of the arguments of Shri Devraj
the applicant in BA 154/87 can be treated as under suspension only
from 17-6~1985. In regardtc all the others cases viz. OA 531,
150, 152, 153, 155, 156, 157 and 158 of 1985, admittedly, all of
them were under custody for more than 48 hours and the Station
Superinéndé%t who is competent to place the subordinate railuay
servants under suspension, had placed them under suspension imme-
diately thereafter and subsequently it was confirmed by the
concerned authorities., 1In passing the orders of canfirmation,

Ounlirias -
thef have used 'urong forms viz. form prescribed for suspension

under 5{1)oP the Railuay Servants (D&A) Rules instead of the form
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prescribed for suspension under 5(2) of the Railway Servants
(D&A) Rules. %hri Devaraj contends that the use of a wrong form
gr guoting a wrong provision by iﬁself would not invalidate the
order inasmuch as the facts show that these suépehsiunsuere

valid and are passed by the Station Superintendent under Rule
5&2). Shri Sﬁbba Rao contends that the Supreme Court in AIR 1872
SC 565 has held that aj order passed under wrong.provision canno@
be validated., Ue are of the view'that citing a vwrong provisien
does not invalidate the order aof suspensian and the contention of
Shri Subba Rao that the order of suspension is not valid is
there?ore.rejected.
4. The next contention of Shri Subba Rac is that the

w0 R ISaf1GE7 o N opplicants il Shdiemies buors
applicantLP@& been undar suspension for about 21 months at the
time of filing of this application and &e continuey to be under
suspension till to—date. The various circulars of the Railway
Board prescribe%_that there should be a periodical reviasy of
suspension orders and the orders of suspension should be revieued

having regard to the ﬁecessity for keeping a Government sarvant

under suspension. In Circular Ne.23/10/75.ER dated 2-4-1979 it

'is held that it is obligatory on the part of the competent autho-

rity to review each case of suspension and if it is necessary to

extend thefsUspension, the competent authority should place aon

record the circumstances under which the dsecision had to be taken.
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Shri Devraj contends that the applicants had submitted
representafioné for revoking suspension. The repre-
sentations were duly considered and the sLspensions vere
continued duly enﬁancing the subsistence allowarnce.
The:Inuesfigating authorities considered that the
continuation of suspension of the applicahts was nece-
ssary having regard to the cases against tﬁem; This
reviev was made un'14-3—19§6 by the Additional Divisicnal
Railuay Maﬁager. The applicénts also made @EE represen-
tations toihe Additional General Manager on 10-10-1987

and the Additional General Manager had considered

. .

the qatter.and thereafter the Gensral Manager taking
into consideration all the aspects of the case decided
that the aﬁplicants should be continued tq be kept
unde; suspension. The Gensral Manager ragieued the
cases on 8-1-1988 and found that it is necessary to
continue the perseons under suspension. He therefore
contends thét there had been revieu of the cases

and in view of the fact that'they are involved in

4
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the theft of railuay property, the administration
at the highest level came to a conclusion that
their suspension is necessary to be continued and
it is not:aduisable to restore them and post them
to saome other pasts., Since the applicants are to
be posted as Guards or as Assistant Guards they
could noflbe posted to those posts again hauing

regard te their misconduct which involved grave

moral turpitﬁde and loss of Government property.

We have considered these rival contentions.
Admittedly; there was no review by the authorities
as to whether the applicants should be continued
under suépension during the pendency o? the
Criminal Case till 8-1-1983. ¥REzaxwasgxaxrEMiay
¥herpxwagxexrryigyxmzde There was a review

made on 14-3-1986 by the Additional Divisional Railway

o.l.B
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Manager, Vijayaﬁada, but the record produced dis-
closes that this reviewy was limited'to enhancement

of the suspension pay to 75% of the pay and allo-

‘wances due to the applicants. The record po doubf

discloses that the question‘whether the applicants
should continue to be under suspension was poéed
and the matter was discussed between the Additional
DivisionallRailway Manager and the Security Officer.
However, no decision was recorded therein. The
record alsq shows that a Member of Parliament had

written to the General Manager seeking revocation of
suspension o; these employees on 18-6-1986 and the
administratién considered that letter and came to the
conclusion-that the applicants should continued to

be under suspension., As stated supra, on a subse-
quent representation made by the applicants, the
Additional General Manager examined the matter and

a review was thereafter made and it was finally decidéd

on 8-1-1988 that it is not a case of disciplinary

contd, .9
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. enquiry but one wherein a gang was systematically

creating theft; and loss to the railways and:that
consequently suspension should not be revoked. It
was also considered whether they can be transferfed
elsewhére and it was decided tha£ since’ the hssis»
tant Guards arergenerally héadquartered at Vijayawada
they cannot be put into any other job on transfer.
For these reasons, the decision was taken on 8-1-88
to con£inue tﬁem under suspension, It is true as
contended bylthe learned counsel for the applicants
that as per Railw;y Board's-circu}ar, a periodical
review were not done, It is ingumbent on thé autho-~
rities to undertgke such a periodical review but having
regard to the fact that the review was made specifi-
cally # with reference to the poss%bility of rein-
statihg the applicants in 1988, the quesfioﬁ for con-
sideration on the facts and circumstances offhe case
is whether the Tribunal can substitute its judgment

for that of the authorities concerned, Admittedly

the charge against the applicants relates to serious

. COntd. - 010
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charges of theft.and other offences involving grave
moral furpitude. The Criminal case is in progress.
Hence, we'w?uld not be justified in directing re-
vqcation of suspension merely on the ground of

delay in completion of the Trial.

5. The next .question is whether it is opén to
the authorities to continue the applicants under sus-
pension when they have themselves reinstated one of
the co-accused Shri Chenniah who was charged with

jdentical offences by revoking the order of suspension.

Shri subba Rao argues that the applicants have been

discriminated by applying different standards. Shri
Devaraj contends that Shri Chenniah was reinstated
only with -a view to pass an order of premature re-

tirement upder Rule 2046 of the Railway Establishment

‘Manual, as the administration considered that the preea

mature retirement of Shri Chenniah would be to pay
only half .the .salary as compared to his being .

paid 75% of pay and allowances while he was under

contd...11
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suspension. In other words Shri Devaraj contends

that the order proposed to be passed against Shri

Chenniah would be more penal than against the
applicants by continuing them under suspension.
However, it is éeen that in the cqsé of Shri.Chenniah
the suspension was revokeg gnd he waé allowed to con-
tinue in office without any 5rder of compulsory retire-

ment being considered., Tt is argued by Shri Devaraj

that in the case of Shri Chenniah,,he had not com-

pleted the requisite 30 years of service and hence
the order of compulsory retirement could not be
passed. He also states that the Railway adminis-‘
tration has now considered the order éassed in
respaect of Shri Chenniah as a mistake but éontends
that suchran order-cannot be maée a groundlfor re-
: .
instating the applicants., We are unable to agree
with the contention of Shri Devaraj. From the

records, we find that even the Memberbf Parliament

in his letter had referred to the case of Shri Chennidh

contd...12
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while seeking intervention on behalf of the appli-
cants. The ground of discrimination urged by the
learned Counsel for the applicants therefore cannot
be easily dismissed, The department DLy re—iﬁstating

shri Chenniah and thereafter proposing to compul sorily

" retire from service have closed their option to take

disciplinary action against him. No action has,

in fact, been taken so far to compulsorily retire
Chenniah and he is continuing in service after the
revocation of the suspension erder. Obvicusly when
revoking the suspension orders in the case of
Chenniah, the competent authority did not consider

the charges pending against him are such that he
canno# be reinstated in service, If shri Chenniah
who was also involved in the same Criminal Cases
could be aliowed to continue in service to perform his
duties, there appears no justification why the appli-

cants and other similarly situated persons should be

asked to continue under suspension., No doubt, it

contd...13
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is primarily for the administration, having regard
to the gravity of the charges, to come to a con-
clusion in regard to desirability of revoking the
orders of suSpénsion. on the ground of discri-
mination, however, we-find that we have to direct
the respondents to reinstate the -applicants. It is
open to the respondents to transfer the applicants
énd post them in any other equivalent or other
posts and the applicants shall be bound to perform
tbe duties‘assignéd to them during the pendency of
the Criminal Cas;. The applicants will have no
right to c¢laim any pafticular post which they held
prior to gheir suspension., The applications are
accordingly allowed and the respondents are
directed tq reinstate the applicants within 15 days

from the date of receipt of this order, There will

be no order as to costs.
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