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1. Whether Reporters of local papers may be allowed to see the Judgement? /

2. To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of the Judgement? // %

" 4, Whether it needs to be circulated to other Benches of the Tribunal?
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" ORIGINAL APPLICATION NO.397 of 1987 | CB‘

ORDER OF THE TRIBUNAL

The applicant herein was a member of Indian Administra-
tive Service. He challenges in this application the following

orders:-

1. 14013/10/84-A15(111) dated 8-6-87 contained in
G.0.Rt.No.2135 dated 19-6-1987, Genl,.Admn.(Spl.4)
dept., Govt. af A.P., issued by the Secrstary,
Dept. of Personnel & Adm Training, Govt. of India

' and

2. G.0.Rt.N0.2136 dated 19-6-1987 Genl.Admn.(Spl.A)
Dept., issued by the Chief Secretary to Govt.,

Government of Andhra Pradesh.

;g Facts relating.to the case are that the applicant was working

as Seleéction Grade Deputy Collector in the A.P.Civil Servic%

Executive Eranch_@hen ;e was included in the select list for
IAS in Januéry 1979. VIn September 1979 he.uas reqularly
appointed to the cadre pos£ by a notifPication dated:26-9—1979
and'uas placéd nn.probétion. Since then he had uo;keq in
several capagities like Deputy Commissionér, Commercial Taxes ;
Project Director, DRDA ; Secrgtary, Hyderabad U;ban Development

Authority 3 Deputy. Secretary to Gouéfnhent, Energy, Environment,

‘Science & Technology Department ; Deputy Secretary to Government,

L]

Irrigation Department ; Special Collector, Nggarjuna Sagar &

Srisailam Project and Secretary to Commissioner, Survey Settllement

%

& Land Records, Hyderabad., He has been given year of allotment
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in 1974 vide G.0.Rt.No.2300 dated 6-56-1986. His present status
is that of Joint Secretary to Government of Andhra Pradssh.
While this being so, the Department of Personnel & Administra-
tive Beforms, New Delhi in their letter'ﬂ0.14g12/10/84—AIS(III)
dated 22-12-1986 info;méd'him that they proposé to reverf him
from the Indian Admiﬁistrative Servicé under Clauss {b) and (d)
DF'RUlE 12 of indian Admiﬁistratéua Service (Probation) Rules,
1954, The applicant submitted his representation agéinst this
show cause notice. The final order was thergafter passed in
G.U.Rt.ND.ZTBS da%edj9-6-1987 reue?ting the appiicant t;the
state service.

3. The applicant contends that the Indian Administrative

et g s 130 (rokdholi o
$ervice (Probation) Rules 1954 provides &he_period for promotées

‘ . the probation of a
45 one year., As per sub rule 3(b) of Rule-3 of the said'rules,[

8 person recruited un@er Indian Administrative Service (Appoint-
ment by promotion) Regulation,” 1956 shall ﬁot ofdinérily exceed
two years. Theiapplicant-states that no adverse remarks were
communicated te him during probation periodlnor his probation

G b Foshtsan w(Kamp _-
period was extended at any time during,B8 yearsLin the IAS cadre.

e ‘ ' :
He therefore questionsLordars terminating his probation and

reverting him to the State Civil Service of Andhra Pradesh as

illegal, unconstitutional and malafide.
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4.. ﬂo counter has been filed by the Central Gouernment or
by the State Government although we have ad journed the case
several times. We have heard the learned Counsel for the
applicant. The learnea Counsel Forlthe applicant has relied
upon a decision of the Gujarat High-Court in 19?2 SLR 619,
A.C.Bhargav vs. Union af India. In thaf case a directly
recruited officer of the Indian Police Service was terminated
under Rule-12'nf the Indian Police Service (Probation) Rﬁles 1954,
The officer was deemed to have been confirmed aﬁtométically gfter
expiry of a period of 4 ye;rs and the termination simplicitor
aéter the expiry of the.period thprobétion was held illegal.
The singie Judge also felied upan the circular instructions of
Gouerﬁment of India in coming. to the conclusion. He therefore
contends that the order oé reversion oF-the applicant to the -
State service after a lapse éf 8 years.is illegal and the rules

do not provide for such an action.

5. The shﬁrf point for consideration is whether under the
Indian Administrgtiue Seruic;s (Probation) éegulations, 1954

the termination of the prnba;ioh of the applicant is valid. Ue
have considered the contentions raised by the Counsel for t;e

applicant despite the respondents not filing a counter as the

matter involved in only a question of law, Shri Parameswara Rao
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represeﬁting fir, K.Jagannatha Rao, Stgnding Counsel for the
Central Government scught to contend £hat the confirm;tiop of

a probationer after'completiun of the period of proﬁation is
not automatic but is to be foiloued by'Pormal orders as per
Government of India letfer No.16/3/65-A1S(I) dated 14-7-1965.
He also relies on AIR 1962 SC 1711. That was a case dealing‘
with the termination of a p;obetionary extra Assistant Commi-
ssioner and his reuaréion to the substantiﬁe post of Tahsildgr.
He was governed by the Punjab Civil Services (Executige_eranchj
Rules 1930 and instructions issued by the State Government.
relating to suqh officers.,: In the present-case'the_applicant
is governed by the 1.A.5.(Probation) Regulations and the
Covernment of ‘India reguléticns‘thereon. In this case‘no instru-
ctioﬁ similar to what has been.issued iﬁ‘regard to All India
Service Officers came up for considerétion. Ug'Pind that the
case of Qtate of G’ jarat vs. A.C.Bharﬁav (1972 SLR 6&9) was
téken in an appeal preferred by the Government of Gujarat aﬁd
the Union Government and the Supr;me Cou;t uhile degling with

the said case in 1987(2) SCALE Page-428 {(State of G jarat vs.

A.C.Bhargav and others held as follows :-

"4, Reiiance has been placed on a series of decisions
of this Court while have held that an ordef of confirma-
tion has to be made’ and canfirmation wuld not follow
automatically. The position here, however, is someuhat
different.
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5, While the Probation Rules prescribed an
initial period of two years of probation it
did not provide any optimum period of proba-
tion, Administrative instructions were |
issued by the Ministry of Home Affairs,
Government of India on 16th March, 1973,
indicating the guidelines to be fnlloued

in the matter. The relevant portion thereof

may be extracted:

1
“av e

(ii) It is not desirable that a member

" of the service should be kept on
probation for years as nappens cﬁca-
sionally at present. Save for exce-
ptional reasons, the period of probation:
should not, therefore, be extenied by
more than one year and no member of the
service .should, by convention, be kept

on probation for more than double the
normal period i.e. qu: years. Accordingly
‘a probationer, who does not complete the
probationers' final examination ‘of within
a period of four years, should ordinarily

be discharged from the service.”

6. It is not disputed that the cirgular of

the Home Ministry was with. reference to the
Indiar Police Service (Probation) Rules.

We have not been shown that these instructions
Tun counter to the rules. It is well settled
that within the limits of executive pouérs

under the Constitutional Sciheme,it is open to the
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appropriate Government to issue instructions to cover

the gap whete there be any vacuum or lacuna. Since

instructions do not run counter to the rules in exi-
stence, the validity of the instructions cannct be
disputed. Reliance has been.placed in the courts
below on the constitution Bench Judgment of this
Court and which reported in 1968 (1) SCR 111 (Sant
Ram Sharma vs. State of Rajasthan and another) uhere

Ramaswami J.speaking for the Court stated thus: Cor

"....We are unable to accept this arqument as
correct, It is true that there is no specific
provision in the Rules laying doun the principle
or promotion of junior or senior grade officers
to selection pusks grade posts. But that does
not mean that till statutory rules are framed in
this behalf the Government cannot issue admini-
strative instructions regarding the principles
to be followed in promotions of the officers
concerned to selection grade posts., It is true
that Government cannot amend or superseda statu-
tory rules by administrative instructions, but
if the rules are silent on any particular point
Covernment cen fill up the gaps and supplement
the rules and issue instructions not inconsistent
with the rule already framed."

L)

7. We are of the view that the rulas read with instru-
ctions create a situation as arose for consideration
by this Court in the case of State of Punjab vs. Dharam
Singh (1968(3) SCR 1). The Constitution Bench of this
Court in that case inserpreted the Punjab Educational
S5ervice {(Provincialised Cadre) Class~III Rules and
found that.there was a maximum }limit of three years
beyond uhich the period of probation could not he
; ' extended., When an officer apbointed initially on
probation was found to be continuing inrserdice ¥
beyond three years without a yritten order of con-
firmation, this Court held that it tantamounts to
confirmation, The view of what we have stated above
we are in agreement with the High Court abount the
comhined effect of the rules and instructieons. We
hold that the respondent stood confirmed in the cadre
on the relevant date when he was discharged. For a
confirmed officer in the cadre, the Probation Rules
did not apply and therefore, proceedings in accordance
with law, were necessary to terminate service. That
xactly was the ratio of the decision in Moti Ram Deka
etc; vs. General Manager, N,E.F. Railways, Maligaon,
Pandu etc., {1964(5) SCR 29 83). ©n the analysis

indicated above, the net result, therefore, is that

the respondent No.1 had become a confirmed officer
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of the Gujarat 1.P.S.cadre and under Rule 12(bb) of

the PArobation Rules his services could not be brought

to an end by the impugned order of discharge. "

E,Ue have considered the presant application in the light of the
observations of ths Supreme Couft_re?erred to above. Ue find
that the instructions'axactly similarly #o the one qudted in

~ the judgment have also‘been issqed in regard éo the I.A.S. videl
Department DP‘Personnel's letter Na.é2/371—A5fIII dated 1-7-72.
In these cifcumstances the decisinn réndered by the Supreme
Cpurt in State of Cijarat vs. A.C.Bhargav is directly appiiqable
in the present case. As held by the Suﬁreme Court the applicant
stood confirmed in the cadre on the relevant date when he uas

‘ . ’ | . l

discharged., Ffor a confirmed officer in the cadre, the prdbation
rules'uould not apply and therefore, proceedings in accordance
with the law were necessary to terminéterhis service. In the
result the impugned notiPication of the Governmenti of India
Notification No.1401§/10/84-axs(111).dated5-é~1987 communicsted
througnh G.0.Rt.No:2135 dated 19-6-198? and the cﬁnséquen;ial
order G.D.Rﬁ.N6.2136 dated 19-6-198? issued by.the-Stéte Gauera-

mant are set aside. The applicétion is accordingly allowed.

There will be no order as to caosts.

é%fgbbﬂfgﬁﬁuﬁvjla , | C;@"—ﬁ.gf““>£;_i;i

(B.N.JAYASIMHA) - | (D.SURYA RAD)
Vice Chairman Member {J)

Dated: September 22, 1987.
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