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CATIN2
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. L9 19877

DATE OF DECISION 1 L l +

M\l K V Jamalu renon~+ Petitioner

My Y ‘TW\J ' ‘
: L Advacate for the Petitionerts)

Versus

LN
=Y DOI P@%Lz-Q Qernt e M“w\eg’;ondent
Mv k.J &%ﬂ\“&—g {ro- //ﬁe _ Advocate for the Responacin(s)

CORAM !

The Hon’ble Mr. 1% NJ . ']m,{»’mwl'\q U G

The Hon’ble Mr. D Qw?r oy ™ML

1. Whether Reporters of local papers may be allowed to see the Judgement?

2. To be referred to the Reporter or npot?
3. Whether their Lordships wish to see the fair copy of the Judgement?

4. Whether it needs to be ciréulated to other Benches of the Tribunf.;tl?
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JJORDERS OF THE TRIBUNAL{J

The aﬁﬂlicant herein, uhﬁ is erking as
SuperinténGEHt, Hyaerabad‘ﬁorting Diviéicn, Hyde=
rabad, has filed thig application ssesking a direc-
tion from this Tribunal td the respohdentg tb
permithim Lo crbés tEe EFFicienéj Bar with e%?ect
from 1-1-1984 by aeclarisg'tha Drdgr_ND.ST/i2-35/

1V dated 7-5~1985 of the secand Respondent as

illegal, null and void.

2. | The apalicant stateé that he was eligible

‘to crcss‘the_EFFiciency Bar in tﬁe pay-s cale of

95.659/1209 atithe stage of Rs.1,000/- with efioct

from 1-7-1984. The-applicaﬁt uas'noﬁ.ailoued to
Bow

cross the Efficiency and he made rsreated repre-

sentations to the second Respondent and the second

contd, .2
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Respondent by his letter dated 30-1-1985 stated
. . l [ ]
that the applicant has not hbeen permitted to cross
the Efficiency Bar from the stage of Rs,1,000/- to

that of Rs.1,040/- by the D.P.C. Aggrieved by

this decision of the D.P.C,, he again submitted a

'deﬁailed representation dated 1-3-1985 to the

[}

Chairman and the Director-Genaral, Dostal.Services,

New Delhi stating that the decision of the D.P,C,
cantemplated

on the ground of pendency of/enquiry against him is

ungustified. He was informed by the PMG, AP Circle,

-

Hyderabad in his letter dated 27-1-19886 that he should

await further communicatinon from the Directorate. The

’

Dept.of Posts théough lLetter dated 2-1-1886 in?ormed

the DMG, Hyderabad to step up the pay of the applicant

. retrospective
under FR-27 with/effect from 27-1-1981,Condeguent to-

this, the applicant made ancother representaticn to the

second respondent for allowing him to cross the E.B.

gith effect %rnm 1-1-1984 and not Prom 1-7-1984 as a
fesult of refixation of paf and change in the date ﬁF
ngxt incremsnt. The sécond Reépandent, uiz. PMG, Hyde-
rabad has rejected this represantatiun'glso uide his -

letter dated 7%5«1986. The applicant has approached

this tribunal for giving a2 direction to the Respondents

to permit the applicant cross the E.B. contd, .3
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3.  Ue have hegrd Mrfjayanth, Coﬁhsel fof the
Aﬁpiicant and mr. G.Parameswara Rao on behalf of

the Central Govt.Standing Counsel:Mr.K,Jagannadha

Rag, for the Respondents. The facts‘UF tﬁe case
disélose‘thaﬁ‘at the time when the applicant became
elig%ble to cross the Efficiency Bar, no charge~sheet{
was issued, but it uaé only a contemplated disqiplinary

. Lm;dniw

actien, This is a Q:n"} case covered by the decision
A - . r\

of the Full Bench of this Tribunal dated 2nd March, 1987

inT.A.No.B43/86 & other batch cases. ‘The relevant
portions aof the above Order of the full bench are

reproduced below :-

R Y% theSe'cases'have beén posteéPeFore the
full bench of this Tribumnal on a reference made
by the Hon'ble Chairman forresolving the conflit
af opinion‘amcng the various High Courts on the
guestion whether the pendency of the disciplinary
proceedings would justify withholding of pfomotion,
‘reFusing of higher pay-scales, crossing of Effi-
ciency Bar and the like. In soms cases the
officials have not been allowsd to crass the
Efficienecy Z3ar pending disciplinary procesdings.
'In other cases higher pay-scale arising out of the

upgradation or ‘restructuring of the pay-scales

éontd..{ﬁ}
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had he=sn refused to the applicants in. view of

the peﬁdency of the disciplinary proceedings
against them., Thus, .. in all these cases the
cammon question that arises is as to whether
pendanéy‘of the disciplinary/ecriminal proceed-
imgs would justify withbolding of promotion,
selection grade, hicher pay-4cale, or the cross-
ing off Efficiency Bar and the like., As whatever
decision we render on the quéstian of‘uiﬁhholding
of promotion pending disciplinary or criminal
‘proceedings will equally apply to the withholding
nf selaction arade, higher pay scale, or ths
crassing of the sffieiency bar etc., We propose
to deal with the guestionof withholding of promo-
. tion pending sGch proceedings, Likewise what-
ever we say as fegards tha pendency of disciplinary

proceedings will apply tn all force to the
pendency of criminal procsedings, we deal with
= f;;}fha question with reference to the pendency

of disciplinary proceedings.
XX XX X%

There are tuo conflictiné concepts hera., A right
to be cansidered for promotion is a right flowing
Prom the conditions of service and once an employee
is found fit for promotion, his promotion cannot
arbitrarily be uithheld and a junior'promdted
instead in the face of Articles 14 and 16 of the
Constitution. On the other hand, the purity of
public service resguires that a person wundsr a
cloud, i,e.'parsun agsinst whom disciplinary or
criminal proceedings had been initiated and are

pending, should get himsslf absolved of the charges

" before -he is actually promcted. If will be against

public interest if any employee who is Being
proceeded a2gainst say on & chafge of corruption
were to be promoted while Faéing the earruption
charges. It is only to keep a proper balarce
between these two concepts, instructions have
been issued from {ime to time to adopt the sealéd

%

contd, &)
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'cover procedure which is intended to protect

the interest of the employee in the matter of

promotion and also to advance the public inte-

rest and to sustain the purity of oublic service.

"At this stage we have to consider as to whan

axactly the sealed coversprocedure is to be
followed., In 0.M. dated 14-7-1377 it has been
decided by the Govarnment that the sealed cover
procedure should be followed in thoses cases wuheres,
after imvestigétimn,the evidence collacted indi-
cates a prima facie case against the pending and
no < conclusion is reached about the prima facie
guift of the officer as at what stage there isno
ground for treating the said officer as one
"whose conduct is undsr investigat&on". An officer
can be said tc bs wunder investigation only when a
charge-sheet is filsed in a criminal court or |

charne-memo under CCA Rules is issued to the

" oPFicial,

In the instructions in cases of officers against

- whom a decision has been taken by the disciplinary

authority to initiate proceedings .and those against
whom sanction for prosecurion is issued, sealsd cover
procedure is contemplated. Betwean the decision

and the actual initiation oforoceedings, there may

' be & time lag which may not be uniform and spaci-

fic. To ensure uniformity and certainty, the date
of initiation of proceedings should ba taken as

the bésis for applying the sesaled cover procédura
and it is well established that the date of ini-

tiation of procsedings is the date when the charge-

‘memo. is served on the of ficial and the chargae-sheet .

is filed before the court.

XXX XXX XXX '

Thus, our conclusions are

(1) considerationfar premotion, selection grade,
crossing the efficiency bar or higher scale of pay
cannot be withheld merely on the ground of pendency
of a disciplinary or criminal proceedings against
an DFFicial;

XK XXX xxx"

Comtd ...@



Admittedly, esven the sealéd cover procedure prescribed

in Govermment of India Memo, dated 30-1-1582 has not
been Fqlloued in this case, Ha& this pfccedure‘been
followed, We would have ordered that the sealed cover
be Qpeﬁed and Fhe case of the appl;cént‘he revisuwed,
Following the full-bench decision, which has been
extracted above, we direct the respondents to alloq
the apgliqgﬁt to creoss the Efficiency Bar with effect

from 1-1-1984 and pay the arrears of salary. This

any

order, however, does not praclude_ - : Departmental
action baing teken in pursuance of the charge-memo,

issued against the applicant in accordance with the

Rules,

4, The application is accordingly slloved,

There willbe no order a2s to costs.

-

-

(dictated in open court)

A . R, :
(BN, JAYAS IMHA) (D.SURYA RAD)
Vice-Chairman Member (Judl,)

16th June,1987.
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