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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD
BENCH AT HYDERABAD

D.A.NO,46 of 1987, Data of Qrder @ .

Mm.V.Ramana Reddy

seosRpplicant
Versus

1. Collector of Central Excise,
CLS Buildings, Nampally Station Road,Hyd.

2, Central Board of Excise & Customs,
represented by its Secretary,
North Block, New Delhi.

3., Unicon of India represented by its
Secretary,
Ministry of Finance,
Department of Revenue,
North Block, New Delhi, _
s+ s Respandents

Counssl for the Applicant s Shri {.Jogayya Sarma

Counsel fPor the Respondents : Shri E.Madan Mohan Rao

CORAM:

HONGURABLE SHRI D.SURYA RAO : mMEMBER (3uDL)(I)

HONOURABLE SHRI D,K.CHAKRAVORTHY : MEMBER (ADMN)

(JUdgment of the Bench dictated by Hon'ble
Shri D,5urya Ran, Member (Judl) )e
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This is an application filed by setized o
retired superiﬁtendent of Central Excise, Nampaliy Station
Road, Hyderabad.sesking a dirsction that hs should be aflowed
to cross the Efficiency Bar in the scale of pay of Rs,650«30~
740-35-81U-ESQSS—BBD-dﬂ-TGGG-EB-40-1200 vith effect from
7=-1-1973 and:to grant all consequential benefits of fixatian
of salary from 7-1=1973 including the retirament bane?its;

The details of the case briefly as follous:=
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2. EThe,appliéant joined Central Excise
Department as Sub-Inspector of Central Exéise iﬁ the year
1943, He wasfpromoted as Inspector with effectlfrom
29.08.1957 and confirmed as 'such on 24,02.1961. Further
he was promotéd as Superintendent of Central Excise
Class~-II on 6.1,1968 and confirmed as such on 22.1,1%974,
Between 1971 and 1975 two disciplinary cases were under
investigation., The first enquiry resulted in the issue
of a charge sheet.m On 19.09.1973. The applicaﬁt was
due for an inc;eﬁenﬂgn 7.1.1975 raising his éay:in the
category of Inspector from @.810/— to %;845/-. fHe was
not allowed to draw thé‘increment due to pendenéy of
investigation. 'He was never allowed to cross tﬂe
efficiency bar. The applicant states that the
investigation ended in his favour and he was fully
exonerated in the year 1977. He further states that the
confirmation which was Que and kept in a sealed cover by
the Departmental Promotion Committee was opened and he
was given confirmation with effect from 22.1.1974. This
was communicated to him by a letter dt. 30.9,.,1977, Despite
being exoneratéd_in the investigation and engquiry he was
not allowed td cross the efficiency bar. The aéplicant

filed an appeal with the Central Board of Excisé & Customs,
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Nau Delhi on 06-12-1978 against his not being allowed to
cross the efficiancy bar and consequential béne?its. No
orders were passed on his appsal. In the year 1980 hs

filed a writ patition No.5700 of 1980 on the file of the

High Court of Andhra Pradesh seeking the following directions
(a) to allow him to cross the efficiency bar with effect from
07-01-1973 (b) consequential benePits of fixation of salary
from 07-01-1373 aﬁd (e) other-raliefs.

3. In the gaid writ petition respondsnts admitted

that the proceadings has anded in his fayour but cantended
that further d;sciplinary proceedings'UBra inmitiated on
26=12=-197% which ended in an order of punishment depriving
him from tha prumotiﬁn for three years., The applicant

states that the respondents over looksd the fact that on ths
date cn which the applicant is to cross the éfficiency bar viz.,

07=-01-1973, there was no adverse order against him.

4., 1t is contended that the Honourable Single Judge

felt that the applicant had retired voiuntarily on

31-07-1979 and the relief prayed for by the applicant is

merely a money claim, Gbnsequently the High Court held that it
cannot en£ertaiﬁ_ths money suit and dismissed the same. It x

was however observed the applicant was hat pracluded fraom pursuing
any other remsdy by way of a suit provided such a remedy is

ayailable, The applicant preferrad a writ appeal against the

order of the Single Judge. The writ appeal was dismissed by

an order dataed 06-08-1985. He states that after J6=-08-1985 ha

&
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could not moye ths court for a money claim as he was a
patient suffering from a severe Heart Attack and he was not
informad by his family about the dismissal of his writ appeal
till the last’uéek of December,1986. 0On being informed, he
took legal advice and filed the present application since
after passing of the Administrative Tribunals Act, 1985

a suit in the Civil court would not lie.

5. Cn behalf of the respondents a counter has

been filed. A preliminary objection taken is that

after the disposal of the writ petition No.5700/80 aon

15-6-83 thé applicant was at liberty to file a money suit
immediately thera after. Instead bhe choose to file writ

appeat after two years later. . The High Court dismissed

the writ appeal on 06-038-=%1285. Therefore it is contended

that there is a delay of 3% years in ?iling the present
application. Euenli? the High Court's order dt. 06-08-1985 in
the writ appeél is taken into consideration, ovér a ysar and half
thereafter has lapsed before the applicant appraacﬁfthe Tribunal,
It is contended that it is i&hrobable that the applicant has
not.been informed about the writ appeal of the High court. So

far as the merits it is admitted that thefapplicant was not

~alloudd to cross the efficisncy bar and to draw the increment

raising his pay from Rs.B10/- to Rs.B845/- due to the pendency
of disciplinary proceedings. It is also admitted that the
applicant's confirmation as superintendent was considered in
January, 1374 but deferred dﬁs to the pendency of"the same
disciplinary proceedings. Subsequently he was confirmed

as superintendent by an order dt. 30=-0=77. wesm
»
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aﬂﬁbit i:tg::ght t4pa_contended that the confirmation was
ELroneous WREDBER Xke wax azk sumpiatéi; exBRERR%2EX because
at the time .of igsue Of thes confirmation another‘dié-
ciplinary prqceadings was pending and he was not complstely
exonerated in the 2nd disciplinary actian, Ffurther it is
stated thaﬁ the confPirmation of the applicant as Superintendent
doesnot mean that he should be allowed to cross the efficiency
bar, ¥HK# ENSErugiisns Xnd propusduxs kg BE«RRiigwzs ﬁn'
AkE msktex.pf CSRERREREXER @RRieksrex hex Undar the ,instruction
of Ministry of Finance 0.M.No.I(II)E.ITII(A/67) a Government
servant against uhom:disciplinary proceedings are pending
may not be allowed to cross the efficiency bar till the
conclusion of the disciplinary proceedings, In thess
circumstances the applicant was not allowed to crossthe
efficiency bar till 1978, 1In the 2nd disciplinary action
he was awsrded a censure., The D0,P,C, held in 1978 to con-
sider his caseﬁ?or crossing of efficiency bar did not find

him fit for crossing the efficiency bar even by 1-1-1978,

6. . We have heard the learned counsel for the
applicant Shri V.Jogayya Sarma and the learned standing
counsel Shri £.,Madan Mchan Rao on behalf of the department,

Rxxs% We will take=up the first question i,e. regarding

. . . Tt . Saults .
limitation, Lﬁppllcant qﬁgxaskedkfo explain as to why he

did%ot file a money suit immediately after the dismissal of

har
tH? writ petiton in the High Court, He,_statw( that he
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filed a writ appeal which was pending till 1985, After

the disposal of a Jrit Appeal on 06-08-1985 he could

not mpve the court because heluaé seriously suffering

due to heart attack. The factlsmof the apblicant
sufferihg from a heart attack is not denied and all that
igs stated is that it is improbable that he had no knbw=
ledge of the dsmissal of the vrit appeal. In thea cir-
cumstances and facts as narrated viz., that he was ailing
due to a severe hearf condition and since Ehis plea is «adl”
specifically rebutted,we are of the yieu_that this is a

fit case for condoning the delay so far as the limitatien

is concerned.-

7 e will nou take-up the meritscof the applicant™s
viz., uhether he is ent;tled to a directiog that he should
have been permitted to cross the efficiency bar in the
scale of Rs.650 - Rs,1200 with sffect from 07=01=1973

at tos sta%e'?rom Rs.810 to ?%.835/~. Theireason for

not aliowing him to crossthe efficiency bar as disclosed
in.the counter is that priocr to'7—1-1973.én investigation
into is conduct was going on and that certsin charges
were ’ramed against which subgequently gave rise to tae
issue of a memo dated 19-9-1973. [rrom theée facts it is
clear that on 7-1-73 there was no.charge mamo gendingl
against the applicant. According to the Full Bench
decision\mF the Tribunal rejorted in 1987(3) ATC 174

(Venkat Reddy Ys. Union of India) an employse cannot be

denied cromotion/right to cross the effi 01ency bar marely

eﬁ—” B¥x2H on the ground of pendency of d1501p11nary proceedlngs.
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It was incumbant that a charge memo should have issued on

or bafare the date on which he was dUﬁkop’prcmotiun/right to
cross the sfficiency bar. Hencg marely.on the ground that an
investigation was in prograss it was not compatent on the part
of the respondent to deny the aﬁplicant a right to cross the

effieiency bar.

8. In any event it is an admitted fact that

the charqge memo issued on 19-09-1973 rasulted in the
exoneration of the applicant. The defence in the counter is
that the axoneration took place in tha ysear 1977 and that in

the meanuwhile on 26-12-1975 a second charge memo issued to the
applicant was pending and; thafe?ore, the appLicant's case for
crossing the efficiency bar in 1973 was not taken up. Obviously

in 1975
the cammencemant of these proceedings/ar any punishment imposad

as a conssquence therasof cannot ba a ground to deny the applicant

his right to cross the efficiency bar in the year %@ 1873,

The question whether the applicant is entitled to cross

‘the efficiency bar in 1973 cannot be linked to or connected with

charges framsd long thereafter., It fPollows that the reasaons
adduced Por denying the applicant his ‘right to cross the
efficiency bar ink 1973 are wholly untenable. He was antitled to
be treated as having crossed the efficiency bar raising his pay
from Rs.B810/- to és.eas/- with ePPect from 07-01-1973. In regard
to consequential benasfits, the applicant is entitled to

A
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To: : -

I 1. The Collector -of Central Excisey CLS Buildings,
‘Nampally Ftation Road, Hyderabad.

2, RhaxRamkraixBaaxdxafRxExzksaxkxBuzkams The Secretary,
Central Board of Excise & Customs, North Block,New Daelhi.

3. The Secretary, {Union of India)Ministry of Finance, Department
of Revenue, North Block, New Delhi,

4, One copy to Mr.v.Jogayhya Sarma, QdVOcata, S-1-896/6,
Putli Bowli, Hyderabad-500 195,

5. One caopy to Mr,E.Madan-Mshan Rao Addl.CGSC,CAT,Hyderabad,
6. One copy to Hon'ble Mr.D.K. Chakrauorty Member:(A),CAT,Hyd.
7. Onz spare copy. )
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draw all further increments till he reaches the pay stage

of Rs,1000/~. Thereafter we find that at the stage raising
his pay from #s.1,000/- to 8.1,040/-, the applicant is
liable to cross the efficiency bar once again. The
respondents are directed to leook into the'records and
determiné wheﬁhér he ig entit%eq to croés the eﬁficiency
bar at this stage and, .if eligible, to grant'the,increments
due thereafter., The applicantlfs thus entitled to arrears
of salary donsequent,to grant of increments from 7.1.1973
to the date on which he reaches the éay stage of Rs.1,000/-.
He will be entitled to arrears thereafter if found fit

to cross the efficiency bar after review of his case by
thé Department as directed above. He is also eﬁtitled to
all consequential retirement benefits including arrears
thereof. The review and the calculations of arrears due
are directed to be Eompleted within.two months of the date
of'receipt.of fhis 6fder. With these directions, the
applicétiOn_is allowed. There will be no order as to

costs.

@ .2, M_
{(D.SURYA RAO) ) (D.K.CHEKRAVORTY)

Member(Judl.) \ N Member(Admn. )
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Dated: qu$ﬁovember, 1989,
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DEPUTY REGISTRAR.
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