ORIGCINAL APPLICATION NO. 37 of 1987
(DRDERS OF THE TRIBUNAL)

LN

The applicant herein has filed this applica-
tion seeking to impugne'the\Drder no.A/41821/1/E1R,
dated 21-2-~1986 issued by the Engineer-in-Chief’'s

Branch, Army Heaﬂquarters, Coord.&RPersonnel Directorate

-

. . E=1
(E1R), New Delhi wherein his name does not find/place

among fhe list of Supdtg. Engineers gpromoted to offi-
;iate as Additional Chief Engineers. The applicant
herein states that he was considered for selection;
but his juniors were promoted and he was not promoted.

No adverss remarks were ever communicated to him through-

~out the pericd he served as Supdtg.Engineer., No disci=-

plinary proceedings were commenced against ﬁim. He
states that through-out his tenure as Supdtg.Enginaer,
his performance has been of a very high standard; that
he is a Graduate in Civil Enginesring and also holds

a first class Post Graduate Master's degrae‘in Struc~
tural Engineering (ME Civil-Strictures). He was awarded

contd. .,
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- page two -
Chief oF'A:my Staff Commendation in 1981 Porjgis out-
standing performance during the period @f 1975-79 which
was rated as *Exemplary’. _APter that alsn, the applicant
has besen working to the full satisfaction of his superiocrs
and at no sﬁége any adverse remark was made against him,
The appliéant was due for ?urther promotion to the grade
of Additional Chief Engineer during 1985. No B.P.C. was —
’ it |
held in 1985, but/was held only in February, 1986, The
applicant states that promotion is ch the basis of\ .
Merit-cum-Senicrity and selection is by a D.P.C. based
on ghe performance 5F officers as reported inltheir
Annual Confidentisl Reports. In regard to the year
ending BDtE.September, 1984, the applicant states that
the ACR considered by the D.P.C. was not a proper ACR,
During the year Prom 1-10-1983 to 30-9-1984, the appli-
cant serveda as Commander Uorks'Engineer.CCUE) at Jhansi
under the Chief Engineer, Jabalpur Zonas. He had assumed
this appointment in October, 1982 and during 1982-83,
. \
hek sorted out all the backlog and laxity in the adminis-

tration that hed crept in due to non-posting of an dncumbent

contd..
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Forlovar 6 months before the applicant had takaﬁ over
the charée and h}s performance during that period wes
exemplary. Shri K.Devarajan, who was the then Ehief
Fngineer, Jabalpur Zaone expired OQ_SD—B-1984 a;d the
ACR of ﬁhe appl;éant for Fhe year cogld notsbeiinitiated
by him. Under the circumstances, it was decid?d by the
higher authorities that Colonel SK_Anand who ués then
the Additiomal Chief Engineer Jabalpur and theinaxt best
officer who had intimate knowledge of the Abplicanﬁ and
his performence would initiate the ACR of ths mpplicant
as well as that of the officers whigh inclu&éggone Shri UN.
Deshpande who is the officer at serial no.20 in the
seniority list comsidered by the DPC. Accordingly,
Colonel Anand had initiated the ACRs. Uhile the ACRs
of other Officers including that of UN Deshpande uere
progressed further, the ACR of the applicant was misplaced
by ths Deéartment after it was initiated. The Départment
did npt detect this iapse in time and did‘nct'arranga to
re-initiate the ACR by Col. Anamd EYE unt%l he retired

in February, 1985. Under the circumstances; it was suggested

contd..
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to the E-in-C's ofPice, Neu Delhi by the CE(P),R&D
Secunderabad under whom the apﬁlicant had been servieg
from Décember, 1984 to either dispense with the require-
ment of ACR of the applicant for the year ending Sep-

tember, 1984 or to consider in lieu, the ACR of the

applicant for the subseguent year ending September, 1985,

. whieh was alsp initiated by then. This suggestion was,

howvever, not accepted by the E-in-C's Branch. Latﬁer,

as per the decision taken by E-in-C's Branch vide their
letter S5~11-1985, the applicant's ACR for the yesr ending
Septembér, 19084 was initiated and reviewed by the then
Central C?mmand Chigﬁ Engineer sgmetim%éuring November/
December, 1985, that is, after a period of On%@ear and

il

tuo months since when it was due. . The applicant claims
that this ACR is not 2 proper reflection oFlthe perfor=
mance and the gualities during the period of repprting.
The applicant alse submits that the Command Chief Engineer
who has initiated and reviewed the ACR bf the applicant
Por that year has no executive functions to perform or
has no direct and close dealings with thé CWE, the pdsi—

contd..
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tian held 5y the applicant at that time, He further
states that the Command Ehief Engineer caﬁnoﬁ%aue
personal knowledge of the CWE and his performance

Chief |

when compared to the anal/Engineer or Additional
Zonal Chief Eﬁgineer, Jabalpur who ®rzr have direct
cantact uith the applicant as an immediate subordinate
officer. Ffurther, it is stated that the role of the then
Central Command Chief Engineer inrespect of the ACR
of the applicant was to review the assessment of thqo
applicant made by the initiating officer and mzke app;o;
priate recoﬁmendations in respect of promotions etc.
In caée, he.did not agree gith any good rewarks made
by the i&itiating officer; he was reqﬁired to state so
and giueg reasons for his disagreement so that the next
counter-signing officer abﬁve him would know of his
disagreemené and make accordingly his own remarks /
r%bmmendations. 1n the present case, the applicant sub-
mits that the ACR was initiated and reviewed by one
officer, who was not required to give eny reason for
any low profile report. The apalicant further states

: contd. .
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that the applicant and Sri UN Deshpande received
differsnt treatmentf purely due to the lapse on the
part of the Department in misplacing the ACR of the
applicant initiated by Col Anand, Additional Chief
Engineer, Jabalpur and also in initiating of ACR
written by another officer after a period of aover
one year after it was due, uhicﬁ cannot reflect

the true-pefformance of the applicant. The period
of over ons year is enaugqipbscure/obliteraté the .
mamory of uwhatever inadeguate knowledge the then
Central Command Chigf Engineer had of the applicant
and his performance. It is also éubmitted thet the
then ECCE was holding a different appointment at

New Délhi at the time of initiatian of the ACR and
was dealing with different set of officers and his

impression of the applicant was, therefore, only a

faint memory.

contd..
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«%4 " A counter has bean filed by the Department

denying varicus contentions raised by the applicant.

It is stated that the appliqant has since been selec-
ted for promotion to the grade of Additional Chief
Engineer by the D.P.C, which met on 8-1-1987. It is
also stated that when the applicant became eligible for
promotion to the cadre of Additionzl Chief Engineer

and was within the znne‘of consideration, his case

vas considered by the D.Pft. which met in Febrbary,$985

against the vacancies for the year 1985. The D.P.C,,

' Fit
however, did not find him/for promotion and as such his
, . did
£a0¢ gaxkd not figure in the approved panel., It is

stated that the D.D.C.[me%kin Februsry, 1986 made

an overall assessment in respect of each officer on the
basis of their performance as reflacted in their ACRs
for the last Pive years preceding the year in which

the D,P.C. had met and the committée nad not recommended
the name of the officer, obviously for the poor grading
he had earned. Denying the contention of the applicant

contd..
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that the CECC could not. have assessed his qualities
correctly, it is stated in the counter that the CECC
being higher in rank was always in touch with and is
fully aware of the performance of a Chief Works

: The counter slso states that
Enginear under his Command. /the contention of the
applicant that the CCCE would not have complete know-
ledge of his performance is untenabie. It was admi-
tted thaythe CECC had to initiate the ACR of the

fi"F'a_'["- ._-"
applicant because of sudden demise of "¢ Col. Anand.)

A refersnce was made in the counter to the Ministry

of Home Affairs 0.M.No.51/14/60-Ests{A) dated 31-10-61,
wherein ¢ it was made clear that the reviewing officer,
that is, the ofPficer superior to the reporting officer
should exercise positive and independsent judgment on

the remarks of the reporting officer under the variocus
detailed heads as well as on the genera} assgssment and
express clearly his agreement or disagreement with those
remarks. The said 0.M, also states that to minimise

the operation of the subjective human element and of

contd..
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- page nine -
conscinus’pr unconscious bias, the confidentiai reports
of svery employee should contain the assessments of
more than one officer except in cases uhare‘there is
only one supervisory level above the UFFicef reported
upon. The counter goes on to state that in th#ﬁnstant
case, the immediate supgrior officer, Shri Devarajan,
the then Chief Engineer expired on 30-8-1984 before
initiating the ACR for the year ending 30-9-1984 and
ag sdﬁh,'Col-Anand, Additional Chief Engineer was *
directed to initiate ths ACR Por the year 1984. The
ACR initiated by ColiAnand was, howsver, misplaced
and before reinitiating the ACR, Col.Anand Had taken
uoluntary retirement. The counter states that under
such circumstances, the Chiéﬁ Fngineer Central Command
who ;§/in,nor?al circumstances would have béen the
reuiauingrnfficer has-had to both initiate and review
the ACR of the applicant for the year 1984. It is
further stated that the selection by the DPC was on
the basis of over-all assessment as reflected in the
ACR for the period of five years precading the selection

cibtd,,
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and that since Sﬁri Deshpande was selected on the
basis of such an assessment, ths ahplicant cannot
have any griévance. It is a2lsc stated that initia-
tion ana'ravieu of the ACRs by one and the sams

gamg Officer is not in conflict with the instructions
of the Ninistiy of Home Affairs in the O0.M.,dated
31-10-1961. Since the Department did not égree to

the suggestion of the Chief Eggineer (P)(R%D) to either
dispense with the requirement of ACR or to substitute
it with the report for the subsequent year ending
30-9—198;5, 1nitiaéing and reviewing of" ACR had to be

done by one and the same officer, which is permissible

under the instructions.

3. Ve hauepheard the applicant-in-person and
Shri G.ParamesuaraRao on behalf of Shri K, Jagannadharao,
Central Government Standing Counsel, for the Respondents,

The Standing Counsel for the Respondents has produced

the ACRs of the applicant for two years, viz,, the ACR

contd..
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fgr the period from 24.1?.1984 to 30.9.1985 and
for the peéiod fram 1.10}83 to 30.9.1984, He has also
produced ﬁhe minutes of the DPC meeting heldjon 18.2.1 386
under the advice of the UP SC. The proceedings of the DPC

do not give any reasons for categorising the officers as
' !

'"Very Gbod', ‘Good' etc., as the case may bé. The
criteria gdopted by the OPC for such categoﬁisation alsao

is not explained. The Official Memorandum No.22011/6/75- Estt.

(D), dated 30th UJecember, 1876 and thz 11th January 1977

lay down functions, comppsition and procedures to be

adopted by the OPC. The procedure to be oﬁsgtued,by the

DPC is indicated =zs below :-

1

"1, Each Departmental Promotion Committee

" should decide its own method and procedure
for objective assessment of the suitability

- of the candidates., UOrdinarily a personal
.interview should not be regarded as nacessary
and the panel for promotionfconfirmation may
be drawn up of the basis of zssessment of
the record of work and conduct of the officers
concerned. :

2. Selection fMathed:- Where promotions are
to be made by selection method as prescribed

in the Recruitment Rules, the field of choice
viz; the number of officers to be considered
should ordinarily extend to 5 or 6 times the
number of vecancies expzcted to be filled
within a year. The officers in the field
of selection, excluding those considered unfit
for promotioh by Departmantal Promotion
Committee should be classifisd by the
Departmental Promotion Mmmittee as "Butstanding

“Very Goed", and "Good ", on the basis of

their merit, as assessed by thes DPC after
respective records of service. In other words,
it is entirely 1lsft to the DPC to make its own
classification of the officers being censidered
by them for promotion to selection posts,

1t
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irrespective of the grading that may be

shown in tha CRs. The panel should,
thereafter, be drawn up to the extent

necessary by placing the name of the
*Outstanding Officers’ Fifi, folloued by the
officers categorised as 'Very Good' and
followed by the officers categorised as 'good’.
The inter seniority officers belonging to any
one category would be the same as their
seniority in the lower grade.”

1t would be seen that the DPC should indicate the method
and procedure it will adopt for objective assessment of

the suitability of the candidates and secondly the assessment

of the DPC is on the basis of the respective record of

service of every officer., It is, therefore, very necessary
that the Dep?rtment places the service record of the
applicant'ngrly and'complétely; The various contentions
raiéed by, the applicant in regard to his Ampnual Confidential-
Report for the partiéular‘year'raises questions which
have to be considercd by the Department.and opinion of the
Departmént would also.have £0 be placed before the DPC
S0 that/that Committee may take due note of the contentions
raised by ;he applicant while svaluating the report for thap
particular period. Secondly, where a junior officer is to
be preferred to a senior officer, it will be necessary

to record the reasons for so doing. In this connection,

the observations of the Suprame Court in AIR 1874 SC 87
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and RefPorms extracted above. In regard to othe#

contention of the applicant'uiz; that his C.R, for the year

ending September 1984 vas not properly

assessed in accordance

with the instructions, the applicant relies upon the

Government of India Department of Personnel and Training

0.M.No.21011/8/85-Est-A dated 23rd September 1985 which

is axtracted hereundsr:=

" The undersigned is directed

to say’

that a question has been raised as to

the courss of action to be adopted when

in the case of any officer whare is no
Reporting OfPicer having the requisite .
experience of 3 months or more during

the period of rsport, as a result of which
no reporting officer is in a p951t10n to
initiate the report. The matter has bean
considerad in this department and' 'it has
bean decided that where for a period of

report (eithser calender year or finasncial
year) there is no reporting officer-

provided the reviewing officer has been
the same for the sntire period of the
raport and he is in a position to fill in

the columns to be filled in

by the

reporting officer. YWhere a report is thus
initiated by the Reviewing Officer, it
will have to be reviewed by the officer
superior to the Reviewing folcer.

2. Ministry of Finance etc., are,
requested to bring the above dscision to

the notice of all concerned
control,"

under their

The applicant's contention is that his C.R. for this

period was written by the Cantral Command-ga-ChiaF Engineer

has . :
who / also revieswed the C.R. This is

*

instructions contained in the Official

23rd September 1985 referred to abovae.

Reporting Yfficer, it is no doubt open

contrary to the

Memorandum dated

In the absence of ths

tn'the C¢C.E. to
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v (Union of India vs., M,L.Capoor) would be ralevant:

* 28, In the context of the effect upon

the rights of aggrisved persons, as members
of a public service who are esntitled to

just and reasonable treatmsnt, by reason of
protections conferred upon them by Articles
14 and 16 of the Constitution, which are
available to them throughout their service,
it was incumbent on the Selection Committee
to have stated reasons in a mannar which
would disclose how the record of each officer
superseded stood in relation to records of
others who were to be preferred, particularly
as this is practically ths only remaining
visible safeguard against possible injustice
and arbitrariness in making selections. If
that had been done, facts on service rscords
of officers considered by the Sglection
Committee would have besn correlated to the
condusions reached., Reasons are the links
between the materials on which certain
conclusions are based and the actual
conclusions, They disclose how the mind is
applied to the subject matter for a -decision
whether it is purely administrative or qguasi-
judicial., They should raveal a rationsal
nexus between the facts considered and the
conclusions reached. Only in this way can
opinions or dacisions recorded be shoun to
be manifestly just and reasonabls. UWa think
that it is not enough to say that preference
should be given because a certain kind of
process was gone through by the Selection
Committee." '

Observations of the Supreme Court extracted above

are directly applicabla'to the case.befora US, We, therefore,
direct th;t the DPC should reconsider tﬁa case of the

applicént afresh in the light of the observations of the
Supreme Court in AIR 1974 SC 87. The OPC shall alsc

indicate the procedure and-methoﬁ'adopted by it for the
objective assessment of the suitability af ghe candiqates

and criteria adopted for giuing gradings as per the

instructions of the Dspartment of Personnel Administration

==
J\\
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report on the work aof the applicant, However, ths
revisw ought to have been donse by an Officer superior
to him, Since this procedure has not been followed,
it would be incumbent on the respondents to consider the
contention af the applicant with reference to t%e
instructions dated 23rd September 1985 and place the
proper mgtarial/C.R. in accordance with the instructions
bafore the DPC, The DPC shall reconsider the applicant's.
case within three months from the date of receipt aof this
ordser. , | s
4., : The application is allowsd with ths

above directions. There will be no order as to costs.

( B, N, Jayasimha.) ( D. Surya Rao )
Vice hairman . Member (J)

&

Dated this the 5 day of January 1988




