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AN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDE?ABAD BENCH:

AT HYDERABAD, |

1, Divisional Railuway Manager,
South Central Railway, Vijayawada,

2. Divésional QOperating Superlntandent(Mouement);
South central railuay, Vijayawada.

0.A.No. 36 of 1987 Date of Order: 22-12-1989
Batwaen:=- ; 1
5 1
" K.Chalamaiah, .+ Applicarit.

and i

8% ...Raqpcndgnts.
‘ Mr.G. Srlraghuram, ﬁduocata for
FDOR THE APPLICANT: Mro\le Uenkataramanalah Advocatba

FOR THE RESPONDENTS:  Mr.N.R.Davaraj, SC fof Rai luays.

:
THE HON'BLE MR,D.SURYA RAG: MEMBER:(3JUDL)
THE HON'BLE MR.D.K.CHAKRAVORTY:MEMBER : (AOMN, )
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ORIGINAL APPLICATION NO.36 of 1987

ORDER OF THE BENbH DELIVERED BY HON'BLE SHRI D.SURYA RAQ, MEMBER(J) .

The applicant herein who was working as Guard 'A' in
the South Central Railway, Vijayawada Division, has filed this
application questioning the order No.B/P.Con.579/VI/Optg./85-86
dated 25.3.1986 retiring him prematurely in ﬁublic interest
under Rule 2046 Clause h(ii) of the Railway Establishment Code,
volume-II on hisg having attained 55 years of age. By this
notice, he was ordered to be retired within three months from
the date of receipt of the order. Conscgquent thereto, a

further order dated 24.4. 1986 was passed by the Senior Div1—

'sional Personnel Officer, South Central Railway, Vljayawada

directing Sicwmoting the supervisorf officials to ensure that
the applicant is relieved from duties on 11.7.1986. It is
these erders which are sought to be questioned. The applicant
contends that on 15.7.1985 a charge memo was issued to him
under Rule 11 of the Railway Servents (Discipline & Appeal)
Rules alleging that during the ticket checking of & passengerg
traln No.264 o@ on Mancherial-Guntur -route on 12/13.7.1985,
certain ticket-less passengers were found travelllng in the
train and on-intefngation they had stated that that they

had paid the applicant Rs.2/- and Re.l1/- respectively for
allowing them to tfavel in the train but without issuiﬁg
tickets. The applicant submigsted his explanatlon to the
charge memo on 22.7.1985 denylngf%barges. He was placed
under suspensioﬁ pending enquiry. Subs=aquently, on 19.9.1985
the earlier charge memo dated 17.7.1985 was cancelled and an
identical charge memo was again issued to him with a modifi-
cation that the intention of the applicant was to misappropriate
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the sum taken by the applicantlcaUSkg loss of Rs.4/~ in revenue
to the Railways. An enquiry was held and the BEnquiry Officer's
report submitted. The 2nd respondent by proceedings dated
10.2.1986 issued:orders imposing upon the applicant a penalty
of reversion tolhhe grade of Guard 'C' for a perioed of two
years recurring)with loss of seniority. The applicant states
that he submitted an éppeal dated19,2.1986 against the order
of punishment. Immediatelyz there-after, by the impugned order
Gated 25.3.1986, the 1st respondent passed the order retiring
him in public inﬁerest. The applicant states that he preferred
an appeal dated 31.5.1986 to the 1st respondent both as regard
t® the penalty of reduction in rank as well as the order of
premature retirement. The 1st respondent by an order dated
10.6.1986 fejecﬁed the appeal of the applicant .on tée graund
that the passengers who had earlier deposed against him have
turned hostile. The épplicant submitted an application on
1,7.1986 to thezlsé respondent to review his ord;rsudated
10.6.1986, There was no response there to. The applicant has,
therefore, filed the present application questioning the order

of premature retirement.

2. On'behélf of the respondents a counter has been filed
stating that the order dated 10.2.1986 réverting him from the
grade of Guard 'A' to Guard 'C' is the result of the disciplinary
proceedings and has nbthing to do with the premature retirement
of the employeelwhich was done in public interest under the
provisions of Rule 2046 of the Railway. Esteblishment Code,
Volume-II. It is specifically stated in the counter that the
applicant had been visited with various punishments during

his service in the Railways. They are listed out as follows:- -
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Increment was withheld for three months/NR

for detention to Train No.78 at TEL on 30.7.61.

Censured for detention of 2 mts. to RC 19

at GVN on 14.5.64.

Censured for.late start of 10 mts. to LS 8

from COA on 30,12.64.

Pay reduced by one stage for one year for

improper supervision of shunting by his train

‘of TEL special at OGL resulting in derailment

of two wagons due to side collision with

vehicles on Road 6 at 0OGL on 2.8.74.

Increment was withheld for 3 months (WR)
for late start of 10 mts. to 404 at TEL on 1.11.81

due to waiting on Guard.

argz’
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It ié stated that tﬂe applicant has not submitted ény repre-
sentation dated 31.5.1986 as claimed by him. It ig¢ further

stated that the applicant is put to strict proof of his submission of
representation dated‘3i.5.1986 against hix‘premature retirement
order., It is contended that in ény event the représentation

even if made, was time barred as it was submitted Eeyond the

period of three weeks.

3. We have ﬁeard the learned counsel for the, applicant,
Shri Raghuram and the learned Standing counsel for the respon-
dents/Railways Shri N.R.,Devaraj. The applicant who has been
prematurely retired from service had no knowledge‘as to the
reasons which gave rgise to his premature retirement. ?e has
presumed that the retirement was consequent on the charges
framed against him for alleged bribe taking which:gave raise
to his reversion from the category of Guard ‘Al té Guard ‘C*'.
The counter is silent as to the féasons as to why;the applicant
was prematurely retired from service. It, hbweve}, mentions
that the applicant was visited with various punisﬁments during
his career, the lzst of which was on 1.11.,194 . fhe counter,
therefore, would appear to state that the prematufe retirement

was for the reasons that his record was not cleaq;and he has been

subjected to various punishments.

4, The main objection raised by the learned Standing

counsel for the respondents is that the applicant has not

made any representation against the order of premature retfrement

and that he has thus not availed the alternative remedy available
' -tion

te him in law, .and, thegefore, the applicq( is liabhle to bhe

dismissed, It is contended that the application is not
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maintainablé in'view of Section 20 of the Administrative
Tribunals Act, 1985 which provides that the Tribunal shall
not ordinarily admit angt application unless it is satisfied
that the applicant has availed all the remedies available

to him under the agzizzg—Service Rules as to redressal of
grievances, The qhestion. therefore, which artses for
determinatioﬁ is whether the applicant has, pnder the

service rulés, a remedy of appealiagbr representig% against
an order of premature retirement under Rule 2046(h) of

the Railway Establishment Code, Volume-II,. ?he‘Railway
Establishment Code does not specifically proQide for a

right of appéal‘against the order passed under Rule 2046(h).
It is, however, contended by Sri Devaraj, tﬁat Rule 18{4(a)
of the Railway Servants (Discipline-& Appealj Rules.provide&
for an appeal against any order which denies or varies |

to the disadvantagé\of an employee iamcegasdvte his pay,
allo&ances, pension and other conditions ofiservice, that
since the order under Rule 2046(h) varies the condition of
service namely right to continue in serviceEupto-the age

of 58 years and also results in the reduction in pension,

the case of the applicant would come within the purview

of Rule 19(4) (a) of the Railway éervants (Discipline and
Appeal) Rules. It is further contended thaﬁ by the ‘
impugned Srdgr dated 25-3+1986, the applicant was specifi-
cally told that he may make a representation within three
weeks from the date of service of the orderﬂ It is, therefore,
contended that iMLeither-wag)namely by virtue of Rule 18(4) (a)
of the Railway Servants (Discipline & Appeal) Rules, and ov
g%Hggg impugned order dated 25-3+86 the appiicant has

been given the right to make a representation against theu__'{‘.m.W

S b wale e wUpw tnbeR i bls appli Ak G Lrahle d be Bismihed
said order?g No doubt, an order under Rule 2046(h) of
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the Railway Establishment Code does effect the conditions

of service and pehéion of -.the applicant, But the said

order lS a non-sPeaking order and does not indicate why

lowns o 106 i by (g w«.wt“(f_*é}ﬂ

the applicant is being retired prematurely. AQhe order
M~ v lads

F@annot’be assailed on the ground that it is a non-=-speaking

order.gut the fact remains that the applicant does not
know why he is being retired prior to the normal date
of superannuation. He cannot postulate or state with
any certainity that the order has been passed on the
ground of lack of integrity or on the gffﬁfﬁi;iﬁ,ﬁﬁqawqnuvauunu
being‘ineffective and not useful to the Raillways. He can
atrﬁegﬁvplead and represent to the authorities that he
does not know why he is being prematurely retired and
69333 only blead for mercy. Thus, for all purposes,

the representation, if any, can at best ba a mercy
pet;tian and nothing more)since he cannot assail the

action of the competent authority on merits. His right

to question the order in so far as merits of the case

~are concerned, would only be available to him by way of

judicial review since at the stage of judiclal review

he would be entitled to peruse the records. If the
remedy of the applicant is, in substance, only to make

a memorial or mercy petition, then his case would come
under sub-clause (3) .of Sec¢tion 20 of the A,T,Act 1985
which lays down that any remedy available to an employee
by way of a memorial to the President or to the Governor
of the State or to any other fuﬁctionary yill not preclude
him from abproaching the Tribunal unless he has elected
to submit such a memorial. In the instant case, the
applicant neither submitted a memorial nor he can be
compelled to do so. Hence his right to judicial review
cannot be denied., Assuming that the representation is

not deemed to be a memorial, Section 20 lays down that
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the Tribunal shall not ordinarily ddmit an ap:lication unless
the employee exhausted all theFemedies. In a case of premature
retirement, either under Rule'ZQQSH) or under FR 56(]J) or
analogous provisions, since tggkemployees downot know
why he ié being prematurely retired and since ne dgeg_?azgu
an what maferial or far what reason he is being retired it

' v4$w+ou—am3
would be impessible tojguestion the order of premature
retirement either on the ground that it is an arbitrary decision
hased an no‘@aterial, pr that the guidelines prescribed wers
not follouved etc. It would follow that any such representation
made could only be on hypothetical grounds based upon the
guess of the employee. Such a remedy can never be termed an
adeguate alternative remedy. The bar that the Tribunal should
not ordinarily admit an application would not, therefore,
anply to such cases. For these reasons, ue réject the
contentions of the learned counsel for the Rsiluays that
the righqbf representation afforded tdan employee should
pe exhausted before he approaches the Tribunal in a case

governed under Rule 2046(h) of the Railuay Establishment

Code, VYolume-II.

5. The next qﬁestion is as to whether the order of ﬁremature
retirement has been validly passed, It is well established

that compulsory retirement under FR S5(j) or ény other analogous
provision does not amcunt £0 a punishment, that no stigma is
involved and that neither notice need be piven before passing
the order of cnmpuisnry retirement nor need reasons be given

as to why the competent aﬁthnrity has issued the said order.
Public interest is the criterign for determining whetber an
gmployee is to be retiraJ Thus, the rightiof the appropriate

or competent authority to retire an employese cannot be guastione
if it is in public interest to do so, Housver, in determining
whether an employee is to be retiref the authority

cannot act upon collateral or extraneous material and his

decision must be objective ‘and bonafide basad on relevent materi:
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i It cannot be a substitute for disciplinary action. The
decision to retire should be on the basis of overall
assessment of the service record. But no emplbyee should
be retired on grounds of ineffectiveness if his services
during the preceding five years have beén satisfactory.
Railway servants whose integrity is doubtful could be
retired irrespective of the service record. These
principlés have been laid down not only in the decisions
rendered by the Sugreme Court and the various High Courts
but also in the guidelines }ssued by the Railways them
selves,namelylas contained in Railway Board's letter

No.E(P&A) I-77/RT=53 dated 15-11-79 as modified from time

to time,

6. Keeping ﬁhe abovefactors/principles in view,

we have proceeded to eXamine whether the order of compul-
sory retirement can legally be sustained in the instant
case. As already stated supra, the counter nérrates
five instances wherein punishments were iumposed upon

the applicant, one in the year 1961; two in the year
1964, one in the year 1974 and one in the year 1981,
Four of these were before the promotion of the applicant
and as such could not be relevant in determining his
effectiveness or ineffectiveness, Coming to tﬁe fifth
punishment, iéis also more than five years ago and

is not of such a serious nature as any reasonable person
could come to the opinion thét it would warrant
premature retirement. Henée the reasons mentioned in
the counter cannot be valid grounds for premature
retirement of the applicant and if a decision was taken
thereupon it would be arbitrary. We have called for

e
the records to verify whether any ofAthe/yalid considerations
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had weighed with the Review Committee for prematurely
retiring the applicant. We find from a perusal of the
record that the épplicant was not retired on the grounds
mentioned in the counter but Fér totally diFFgrent reasons
namely that the applicant lacks integrity in that he was
charged and found guilty in a departmental enguiry for
having received amounts of Rs. 2 and Re, 1 raspectively

from tuo passengers on 12/13-7-85 and that he had been found
guilty of this charge, This disciplinary engquiry had
resulted in the punishment of the applicant of reversion
from the post of éuard—ﬁ to Guard-C in a lowver time scale
of pay. This-punishment had been questioned before
this Tribunal in 0.A.N0.520/86 and the punishment had
been quashed on merits by the Tribunal by an ofder
dated 28-5-1987, In vieu of the setting asidé of the

: )
order of punishment on merits which is thebasis for

A

compulsory retirement, it would follow that the decision

retire the applicant woultdiyelid and cannot be
of the committee to/sustained. The reassons given
by the review Committee would cease to have value

A CARwt oL .

conseguent on the:qneaggﬁﬁiﬂgl9f ther order of punishment. .
Ve, therefore, hold that the order of premature retirement
passed upon the applicant by therirst Resnondent in proceed-
ings No. B/P.Con.579/V1/0ptg./85-86 dated 25-3-1986 is
illegal and we accordingly gquash the same. The
Respondents are directed to reinstate the applicant

to duty with all consecuential benefits of arrears of

pay and all other service benefits treating the applicant

as on duty throughout., Any payments made to the

applicant towards notice pay, subsistance allowance,

o
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pension, etc. may be deducted ffom the amount due to
the applicant and the balance due to him paid. The
order of the Tribunal may be implemented within the
period of two months from the date of receipt of this-

order.

7. The 0.A. is allowed with the above direction
but in the circumstances there will be no order as to

costs.

Q—’.%,m L
(D.SURYA RAQ) {D.K.CHAKRAVOR
MEMBER(J) MEMBER (A)

)
Dated: 22 thr December, 1989,

mhb/ . YJH—wwev\luJQ//’“

- : DEDUTY REGISTRAR(I)”
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1. The Divisional Railway Manager, (Personnel Branch)
south central railway,Vijayawada,

2. The Bivisional operating suparintendsntjMovement)
south central railway, Vijayauwada,

3. ¥hsx Ons copy to Mr.y.l4enkataramanaiah,Advncats,
H.No.1=10=126, Ashoknagar,Hyderabad-500 020.

4, 0Ons copy to Mr.N.R,Devaraj, SC for Rlys,,CAT,Hyderabad.

5. 0Ones spare copy.

Kje

@QU“ SFQ Q%SNﬁ



